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PREFACE 

TO THE SIXTH EDITION. 



In producing the present Edition of this work the 
Editor has endeavotired, as far as possible, to maintain 
the form and scope of the last Edition. Since that was 
produced two statutes, the Judicial Trustees Act, 1896, 
and the Colonial Stock Act, 1900, have been passed, 
and many cases have been decided bearing upon the 
matters herein dealt with ; these have necessitated the 
incorporation of a considerable mass of fresh matter, 
and the notes upon some sections of the Trustee Act, 
1893, as, for instance, those dealing with the appoint- 
ment of new trustees, have been almost entirely re- 
written ; it is hoped that these may prove not unworthy 
of the work in which they are now incorporated. As 
in previous Editions an endeavour has been made to 
deal rather with questions of practical importance and 
common occurrence than with difficult and controversial 
points. 

Mr. Ellis, the Author and Editor of previous Editions, 
has been good enough to read through the proofs of 
ihis Edition, and has made many valuable suggestions 
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IV PREFACE TO THE SIXTH EDITION. 

thereon, but the present Editor is alone responsible for 
the added matter whioh has not appeared in previous 
Editions. 

References have been given to reports of cases in the 
" Law Journal " as well as in the " Law Reports," in 
the hope that they may facilitate reference to the cases 
quoted by those to whom the latter reports are 
inaccessible. 

L. W. BTENE. 

7, New Square, 

Listcoln's Inn. 

December, 1902. 
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THE TRUSTEE ACTS. 



THE TRUSTEE ACT, 1888. 
(51 & 52 Vict. c. 59.) 

An Act to amend the Law relating to the Duties, 
Powers, and Liability of Trustees. 

[24th December, 1888.] 

1. — (1.) This Act may be cited as the short 
Trustee Apt, 1888. ^^;^^ 

(2.) This Act shall not extend to Scotland, definition. 

(3.) For the purposes of this Act the ex- 
pression " trustee " shall be deemed to in- 
clude an executor or administrator and a 
trustee whose trust arises by construction or 
implication of law as well as an express trus- 
tee, but not the official trustee of charitable 
funds. 

(4.) The provisions of this Act relating to 
a trustee shall apply as well to several joint 
trustees as to a sole trustee. 

[Sects. 2 — 7 now repealed.] 

Prior to this enactment no Statute of Limitations 
protected an express trustee, and a Court of Equity 
would not allow an express trustee to rely upon any 
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^ STATUTE OP LIMITATIONS. 

§ '■■ analogous equitable doctrine as a defence to an action 
for breacli of trust, although on the analogy of tliose 
statutes time had long been regarded as a bar to an 
action against a constructive trustee. This distinction 
between an express and a constructive trustee, and the 
principles on whicli it is to be drawn, were fully dis- 
cussed by the Court of Appeal in Soar and Ashwell{ct), 
and are very clearly stated in the judgment of 
Bowen, L. J., in that case (5) ; of. also Warsell v. 
Leggatt (c) and Re Dixon [d). 

A trustee in bankruptcy is not a trustee within the 
meaning of this Act (Re Cornish (e) ) ; but the Act 
applies to directors of a company in so far as they are 
trustees of monies which come into their hands and are 
under their control. Re Lands Allotment Company (f^. 

Statute of 8. — (1.) In. any action or other proceed- 
tions may mg agamst a trustee or any person claiming 
t^ t!™*^^^ through him, except where the claim is 
tees. founded upon any fraud or fraudulent breach 
of trust to which the trustee was party or 
privy, or is to recover trust property, or the 
proceeds thereof still retained by the trustee, 
or previously received by the trustee and 
converted to his use, the following provi- 
sions shall apply : — 

The three cases which exclude the operation of this 
section are — 

(1.) Fraud to which the trustee is party or privy — 
that is, fraud of or imputable to the trustee : the 



(a) [1893] 2 Q. B. 390. {*) pp. 395—399. 

(c) [1896] 1 Ch. 554 ; 65 L. J. Ch. 240. 
\a) [1900] 2 Ch. 661 ; 69 L. J. Ch. 609. 
(«) [1896] 1 Q. B. 99; 65 L. J. Q. B. 106. 
(/) [1894] 1 Ch. 616 ; 63 L. J. Ch. 291. 



STATUTE OF LIMITATIONS. 

fraud of some other person, even in tlie same transac- § 8. 
tion, is not sufficient. Thome r. Heard {g). 

(2.) Where the trustee still retains the trust property 
sought to he recovered, or its proceeds. — "Still" refers to 
the date at wMch the action is brought {Thome v. 
Heard (y) ), and the property or proceeds must then be 
in the hands or under the control of the trustee ; where 
he has parted with them, e.g. in applying them, with- 
out fraud, for a wrong purpose, this exception does not 
apply. How v. Earl Winterton [K) ; of. also Warsell v. 
Leggatt («). 

(3.) Where the trust property has been converted by a 
trustee to his own use. — This has been held not to apply 
in a case where trust funds were advanced on mortgage 
and, with the concurrence of the mortgagor, applied in 
discharge of a charge on the mortgaged property in 
favour of a bank in which the trustee was a partner. 
He Gurney {k). The meaning of the exception is also 
incidentally discussed by Stirling, J., in 3foore v. 
Knight (I) ; and by North, J., in Mara v. Browne {m). 

(a) All rights and privileges conferred by 
any statute of limitations shall be enjoyed 
in the like manner and to the like extent as 
they would have been enjoyed in such action 
or other proceeding if the trustee or person 
claiming through him had not been a trustee 
or person claiming through him ; 

(b) If the action or other proceeding is 



(^) [1895] A. 0. 495 ; 64 L. J. Ch. 652. 
(h) [1896] 2 Ch. 626 ; 65 L. J. Ch. 832. 
(J) [1896] 1 Ch. 554 ; 65 L. J. Ch. 240. 
\je) [1893] 1 Ch. 590. 
[l] [1891] 1 Ch. 547 ; 60 L. J. Ch. 271. 
(ff!) [1895] 2 Ch. 69 ; 64 L. J. Ch. 594. 
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4 STATUTE OF LIMITATIONS. 

§ 8. brought to recover money or other property^ 
"and is one to which no existing statute of 
limitations applies, the trustee or person 
claiming through him shall be entitled to 
the benefit of and be at liberty to plead the 
lapse of time as a bar to such action or other 
proceeding in the like manner and to the 
like extent as if the claim had been against 
him in an action of debt for money had and 
received, but so nevertheless that the statute 
shall run against a married woman entitled 
in possession for her separate use, whether 
with or without a restraint upon anticipa- 
tion, but shall not begin to run against any 
beneficiary unless and until the interest of 
such beneficiary shall be an interest in pos- 
session. 

(2.) No beneficiary, as against whom there 
would be a good defence by virtue of this 
section, shall derive any greater or other 
benefit from a judgment or order obtained 
by another beneficiary than he could have 
obtained if he had brought such action or 
other proceeding and this section had been 
pleaded. 

(3.) This section shall apply only to actions 
or other proceedings commenced after the 
first day of January, one thousand eight 
hundred and ninety, and shall not deprive 
any executor or administrator of any right 
or defence to which he is entitled under any 
existing Statute of Limitations. 

Time Time within which action must be Irought. — The 

which effect of this section is that, except in the three cases 



STATUTE OF LIMITATIONS. 

above mentioned, a trustee who lias committed a breacli § 8. 

of trust is entitled to the protection of the several ": 

.. .„ T J. action 

fctatutes 01 Limitation as if actions or proceedings tor must be 

breaches of trust were enumerated in them. brougtt. 

Nearly every action for breach of trust must fall 
within sub-sect. 1 (b). It seems to have been the 
opinion of Fry, L. J., in Jie Bowden (re), that every such 
action must fall within that sub-section ; but in How v. 
Earl Winierton (o) the Court of Appeal appear to have 
■expressed a different opinion, although in that case, so 
far as the protection afforded was concerned, it was 
immaterial whether clause (a) or (b) was applicable. 

No case appears ever yet to have been decided in 
which it was the opinion of the Court that the appro- 
priate period would be more than six years ; and that 
has always been regarded as the period appropriate to 
an action for an account brought against trustees, who 
(although there is some difference of opinion as to 
whether clause (a) or (b) is applicable) are protected 
from demands more than six years before the issue of 
the writ or summons. See How v. Earl Winterton (o) 
and Re Davies (p). 

When time begins to run. — Time begins to run from When 
the date of the breach of trust — e.g., from the date of ijeging to 
the investment where money has been innocently in- run. 
vested upon a mortgage security which turns out to be 
insra&.d&Ji.t {Re Somerset {q)), and from the death of a 
tenant for life to whom a settled fund, to which other 
persons were entitled after her death, had been paid. 
Re Timmis (/•). Where the loss was due to the fraud 
of a third party arising out of and made possible by an 



(«) (1890), 45 Ch. D. 444 ; 59 L. J. Ch. 815. 
(o) [1896] 2 Ch. 626 ; 65 L. J. Ch. 832. 
{p) [1898] 2 Ch. 142 ; 67 L. J. Ch. 507. 
(?) [1894] 1 Ch. 231 ; 63 L. J. Ch. 41. 
\r) [1902] 1 Ch. 176. 
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§ 8. innocent breach of trust, it was held that time ran from 

the breach of trust and not from the discovery of the 

fraud. Thome v. Heard {s). 

In Re Page {t), the plaintiff was entitled under a will 
to the residue of an estate which was payable to him 
on attaining twenty-one. He attained that age in 
December, 1880, and in May, 1892, he issued an 
originating summons against the trustees and executors 
for administration of the estate. It appeared that the 
defendants, or one of them, had expended the whole 
estate on the infant's maintenance and education, and 
it was held that the plaintiff's claim for an account and 
administration was barred. 

Payment by trustees to the tenant lor life of the 
interest arising from a mortgage, where the mortgage 
was a breach of trust, will not prevent the statute run- 
ning in favour of the trustees ; such a payment is not 
an admission or acknowledgment by the trustees of any 
breach of trust or of any liability to make good the 
principal sum. He Somerset (m). 

Where, during a term which preceded a deferred 
annuity, income had been spent in keeping down 
interest and repairs instead of being accumulated so as 
to benefit the annuitant, it was held that time began to 
run when the first instalment of the annuity was due, 
and an account was ordered to be taken covering six 
years from the issue of the writ. How v. £arl Winter- 
ton {x). 

As between two trustees in pari delicto time begins 
to run when judgment is given in an action by the 
beneficiaries against one trustee. Robinson v. Har- 
Un (y). 

(*) [1895] A. C. 495 ; 6i L. J. Ch. 652. 
(O [1893] 1 Ch. 304 ; 62 L. J. Ch. 602. 
(m) [1894] 1 Ch. 231 ; 63 L. J. Ch. 41. 
\x) [1896] 2 Ch. 626 ; 65 L. J. Ch. 832. 
[y) [1896] 2 Ch. 415 ; 65 L. J. Ch. 773. 
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It must be remembered that in the case of a legacy S 8. 

an action for its recovery is only barred after the lapse 

of twelve years under the Ileal Property Limitation 
Act, 1874, sect. 8, and it thus may be material in some 
cases whether the cause of action is against the defen- 
dants as executors or as trustees. Re Swain (z) ; Re 
Timmis (o). 

In Moore v. Knight [b) the joint application of this 
section and of the law of partnership to the case of a 
firm of solicitors who had received money for investment 
was considered. 



[z) [1891] 3 Ch. 233 ; 61 L. J. Ch. 20. 

{a) [1902] 1 Ch. 176. 

{b) [1891] 1 Ch. 547 ; 60 L. J. Ch. 271. 
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THE TRUSTEE ACT, 1893. 

(56 & 57 Vict. c. 53.) 

An Act to consolidate Enactments relating to 
Trustees. [22nd September, 1893.] 

Paet I. — Investments. 

The first four sections of this Act as amended by- 
Beet. 4 of tke Trustee Act (1893) Amendment Act, 1894 
(57 Vict. c. 10), and sect. 2 of the Colonial Stock Act, 
1900 (63 & 64 Vict. c. 62), contain the general statutory 
powers of trustees as to the investment of trust funds. 

The duties and responsibilities of trustees rest upon 
the broad principle that a trustee is bound to conduct 
the business of his trust in the same manner that an 
ordinary prudent man of business would conduct his 
own, and to take all those precautions in so doing which 
an ordinary prudent man of business would take in 
managing similar affairs of his own. While he may 
not delegate the execution of the trust, he may avail 
himself of the services of others whenever such employ- 
ment is according to the usual course of business. 

As applied to the investment of trust funds this 
principle is subject to the following qualifications : (1) 
He must not choose investments other than those which 
the terms of his trust permit, though they may be such 
as an ordinary man of business would select for his own 
money (per Lord Blackburn, Speight v. Gaunt (a) ), but 



(a) 9 A. C. at p. 19. 
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must obey the express terms of Ms trust as to invest- Note to 
ments ; even wlien an estate is being administered by § 1 — 4. 
the Court an express direction as to tlie investment of 
trust funds -will not be departed from (i). (2) He must 
regard the interests not only of those who are entitled 
to the present income, but also the interests of those 
who will take in future, and must use the care and 
caution which an ordinary man of business regardful of 
the future interests of those having claims upon him 
would exercise under like circumstances. (3) In avail- 
ing himself of the services of others he must not sur- 
render his own judgment and rely on the bare assurance 
of his broker or solicitor as to the su£B.ciency of a 
security without obtaining the information which will 
enable him to form, and without forming, an opinion 
for himself (per Lord "Watson, Whiteley v. Learoyd (c) ). 
These principles are stated at some length by the 
Court of Appeal and the House of Lords, in the cases 
of Speight v. Gaunt{d), and Whiteley v. Learoyd{e), and 
cannot be better illustrated than by a few brief quota- 
tions from the judgments in those cases. In the former 
case, Sir George Jessel, M. R., in giving judgment in 
the Court of Appeal (/), says: "In the first place, I 
think we ought to consider what is the liability of a 
trustee who undertakes an office which requires him to 
make an investment on behalf of his cestui que trust. It 
seems to me that on general principles a trustee ought 
to conduct the business of the trust in the same manner 
that an ordinary prudent man would conduct his own, 
and that beyond that there is no liability or obligation 
on the trustee. In other words, a trustee is not bound. 



{b) Re Oveij, [1900] 2 Ch. 524 ; 69 L. J. Ch. 804. 
\c) 12 A. C. at p. 734. 

(d) (1882), 22 Ch. D. 727; (1883), 9 A. C. 1 ; 63 L. J. Ch. 419. 

(e) (1886), 33 Ch. B. 347 ; (1887), 12 A. 0. 727 ; 67 L. J. Ch. 390. 
(/) 22 Ch. D. at p. 739. 

b5 
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Note to because lie is a trustee, to conduct business in other 
§ 1 — 4. tban tbe ordinary and usual way in whicli similar 
business is conducted by mankind in transactions of 
their own. It never could be reasonable to mate a 
trustee adopt further and better precautions than an 
ordiaary man of business would adopt, or to conduct 
the business in any other way. If it were otherwise, no 
one would be a trustee at all." 

And in Whiteley v. Learoyd, Lord Ludlow {g) said : 
" The duty of a trustee in investing the money of his 
cestuis que trust may be thus defined : he must choose 
those investments only which are within the terms of his 
trust. In the selection of investments within the terms 
of his trust, he must use the care and caution which an 
ordinary man of business, regardful of the pecuniary 
interests in the future of those having claims upon him, 
would exercise in the management of his own property. 
So much, I think, should be required of a trustee — it 
would be unreasonable to require more." 

In the same case in the House of Lords, Lord 
Watson (A), after stating that "business men of or- 
dinary prudence may, and frequently do, select invest- 
ments which are more or less of a speculative character ; 
but it is the duty of a trustee to confine himself to the 
class of investments which are permitted by the trust, 
and likewise to avoid all investments of that class which 
are attended with hazard," continued : " Upon the 
general law applicable to this case I have only to 
observe further that, whilst trustees cannot delegate the 
execution of the trust, they may, as was held by this 
House in Speight v. Gaunt, avail themselves of the 
services of others whenever such employment is accord- 
ing to the usual course of business. If they employ a 



(<?) 33 Ch. D. at p. 368. 
(A) 12 A. C. at p. 733. 
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person of competent still to value a real security, they Note to 
may, so long as they act in good faith, safely rely upon § 1 — 4- 
the correctness of his valuation. But the ordinary 
course of business does not justify the employment of a 
valuator for any other purpose than obtaining the data 
necessary in order to enable the trustees to judge of the 
sufficiency of the security offered. They are not in 
safety to rely upon his bare assurance that the security 
is sufficient, in the absence of detailed information 
which would enable them to form, and without forming, 
an opinion for themselves." 

The modern tendency of the Courts is to deal liberally Tendency 
with an honest and prudent trustee who acts within the °^ ^^^ 
limits of his trust, and this tendency has received to deal 
legislative sanction in the Judicial Trustees Act, 1 8 9G. liberally 
The question wiR be further discussed when dealing trustees, 
with that Act (see p. 144), ,and for the present purpose 
may be illustrated by some observations made by 
Jessel, M. E., in the case of Speight v. Gaunt, already 
referred to, and quoted with approval by Lord Ludlow 
in Re Chapman (J,). He says, " My view has always 
been this : that where you have an honest trustee fairly 
anxious to perform his duty, and to do as he thinks 
best for the estate, you are not to strain the law against 
him to make him liable for doing that which he has 
done, and which he believes is right, in the execution of 
his duty, without you have a plain case made against 
him. Jn other words, you are not to exercise your 
ingenuity, which it appears to me the Vice-Chancellor 
has done, for the purpose of finding reasons for fixing a 
trustee with liability ; but you are rather to avoid all 
such hypercriticism of documents and acts, and to give 
the trustee the benefit of any doubt or ambiguity which 
may appear in any document, so as to relieve him from 
the liability with which it is sought to fix him. I think 

(i) [1896] 2 Oh. 763 at p. 778. 
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Note to it is the duty of tlie Court in these cases, where there is 
§ 1 — 4. a question of nicety as to construction or otherwise, to 
lean to the side of the honest trustee, and not to be 
anxious to find fine and extraordinary reasons for fixing 
him with any liability upon the contract. You are to 
endeavour, as far as possible, having regard to the 
whole transaction, to avoid making an honest man, who 
is not paid for the performance of an unthankful office, 
liable for the failure of other people from whom he 
receives no benefit. I think that is the view which has 
been taken by modern judges, and some of the older 
cases in which a different view has been taken would 
now be repudiated with indignation " (A). 

rizedi^- !• -^ trustee may, unless expressly for- 

vestmeute. bidden by the instrument (if any) creating 

the trust, invest any trust funds in his hands, 

whether at the time in a state of investment 

or not, in manner following (that is to say) : 

(a.) In any of the parliamentary stocks or 

public funds or Government securities 

of the United Kingdom : 

(b.) On real or heritable securities in Great 

Britain or Ireland : 
(c.) In the stock of the Bank of England 

or the Bank of Ireland : 
(d.) In India Three and a Half per cent, 
stock and India Three per cent, stock, 
or in any other capital stock which 
may at any time hereafter be issued 
by the Secretary of State in Council 
of India under the authority of Act 
of Parliament, and charged on the 
revenues of India : 



(A) 22 0h. D. atp. 7t6. 
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(e.) In any securities the interest of which § 1- 
is for the time being guaranteed by 
Parliament : 

(f.) In consolidated stock created by the 
Metropolitan Board of Works, or by 
the London County Council, or in 
debenture stock created by the Ee- 
ceiver for the Metropolitan Police 
District : 

(g.) In the debenture or rent-charge, or 
guaranteed or preference stock of any 
railway company in Grreat Britain or 
Ireland incorporated by special Act 
of Parliament, and having during 
each of the ten years last past before 
the date of investment paid a divi- 
dend at the rate of not less than three 
per centum per annum on its ordinary 
stock : 

(h.) In the stock of any railway or canal 
company in Great Britain or Ireland 
whose undertaking is leased in per- 
petuity or for a term of not less than 
two hundred years at a fixed rental 
to any such railway company as is 
mentioned in sub-section (g), either 
alone or jointly with any other rail- 
way company : 

(i.) In the debenture stock of any railway 
company in India the interest on 
which is paid or guaranteed by the 
Secretary of State in Council of 
India : 

(j.) In the " B " annuities of the Eastern 
Bengal, the East Indian, and the 
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§ 1. Scinde, Punjaub and Delhi Railways, 

and any like annuities which may at 

any time hereafter be created on the 
purchase of any other railway by the 
Secretary of State in Council of India, 
and charged on the revenues of India, 
and which may be authorized by Act 
of Parliament to be accepted by 
trustees in lieu of any stock held by 
them in the purchased railway; also 
in deferred annuities comprised in the 
register of holders of annuity Class D. 
and annuities comprised in the register 
of annuitants Class C. of the East 
Indian Railway Company : 

(k.) In the stock of any railway company 
in India upon which a fixed or mini- 
mum dividend in sterling is paid or 
guaranteed by the Secretary of State 
in Council of India, or upon the 
capital of which the interest is so 
guaranteed : 

(1.) In the debenture or guaranteed or 
preference stock of any company in 
Grreat Britain or Ireland, established 
for the supply of water for profit, and 
incorporated by special Act of Parlia- 
ment or by Royal Charter, and having 
during each of the ten years last past 
before the date of investment paid a 
dividend of not less than five pounds 
per centum on its ordinary stock : 

(m.) In nominal or inscribed stock issued, 
or to be issued, by the corporation 
of any municipal borough having, 
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according to the returns of the last § 1. 
census prior to the date of investment, 
a population exceeding fifty thousand, 
or by any county council, under the 
authority of any Act of Parliament or 
Provisional Order : 
(n.) In nominal or inscribed stock issued 
or to be issued by any commissioners 
incorporated by Act of Parliament 
for the purpose of supplying water, 
and having a compulsory povs^er of 
levying rates over an area having, 
according to the returns of the last 
census prior to the date of investment, 
a population exceeding fifty thousand, 
provided that during each of the ten 
years last past before the date of in- 
vestment the rates levied by such, 
commissioners shall not have exceeded 
eighty per centum of the amount 
authorized by law to be levied : 
(o.) In any of the stocks, funds, or secu- 
rities for the time being authorized 
for the investment of cash under the 
control or subject to the order of the 
High Court, 

and may also from time to time vary any 

such investment. 

3. — (1.) A trustee may under the powers Purchase 
of this Act invest in any of the securities mium'oV 
mentioned or referred to in section one of ^^'J'''""" 
this Act, notwithstanding that the same may stocks. 
be redeemable, and that the price exceeds 
the redemption value. 
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§ 2. (2.) Provided that a trustee may not under 

" the powers of this Act purchase at a price 

exceeding its redemption value any stock 
mentioned or referred to in sub-sections (g), 
(i), (k), (1), and (m) of section one, which is 
liable to be redeemed within fifteen years of 
the date of purchase at par or at some other 
fixed rate, or purchase any such stock as is 
mentioned or referred to in the sub-sections 
aforesaid, which is liable to be redeemed at 
par or at some other fixed rate, at a price ex- 
ceeding fifteen per centum above par or such 
other fixed rate. 

(3.) A trustee may retain until redemption 
any redeemable stock, fund, or security 
which may have been purchased in accord- 
ance with the powers of this Act. 

Discretion 3. Every power conferred by the preced- 
teef "^" ^^S sections shall be exercised according to 
the discretion of the trustee, but subject to 
any consent required by the instrument, if 
any, creating the trust with respect to the 
investment of the trust funds. 

AppUoa- 4. The preceding sections shall apply as 
precedinu- "«^ell to trusts Created before as to trusts 
sections." created after the passing of this Act, and 
the powers thereby conferred shall be in 
addition to the powers conferred by the in- 
strument, if any, creating the trust. 

Sect. 4 of tlie Trustee Act (1893) Amendment Act, 
1894, enacts that : — 

Liability 4. A trustee shall not he liahle for hreach of 

^ oase'of ^'^^^^ ^^ reason only of his eontmuing to hold 
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an investment which has ceased to be an invest- § 4. 
ment authorized by the instrument of trust or ^^^^^ ^^^ 
by the general law. eharaote° 

of iuTest- 

Sect. 2 of the Colonial Stock Act, 1900, enacts 
that : — 

2. The securities in which a trustee may Power for 
invest under the powers of the Trustee Act, J^!jfstT^*° 
1893, shall include any colonial stock which is colonial 
registered in the United Kingdom in accordance s'oc^^- 
with the provisions of the Colonial Stock Acts, 56 & 57 
1877 and 1892, as amended by this Act, and '^'°*-°-^^- 
with respect to which there have been observed 
such conditions (if any) as the Treasury may 
by order notified in the "London Grazette " 
prescribe (I) . 

The restrictions mentioned in sect. 2, sub- 
sect. (2), of the Trustee Act, 1893, with respect 
to the stocks therein referred to shall apply to 
Colonial Stock. The Treasury shall keep a list 
of any Colonial Stocks in respect of which the 
provisions of this Act are for the time being 
complied with, and shall publish the list in the 
London and Edinburgh Gazettes, and in such 
other manner as may give the public full infor- 
mation on the subject. 

" A trustee." — See sect. 60, post, p. 140. 

The statutory powers of investment (unless expressly 
forbidden by the instrument of trust) apply to aU trusts 
whether created before or after the passing of the Act, 
and are additional to any powers conferred by the in- 
strument of trust. 



(I) See Treasury Order of 6 Deo. 1900, Stat. E,. and 0. 1900, 29. 
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S I 4_ Taking the foregoing statutory powers of investment 

seriatim, we have — 

(a) Parliamentary Stocks, or Public Funds, or Govern- 
ment Securities of the United Kingdom. 

Under this heading we have the following : — 



Govern- 
ment 
Stooka 



Name of Stock. 


Redeemable. 


(1) Two and Three Quarters per Cent, until 

1903, then Two and a-half per Cent. 
Consolidated Stock. 

(2) Two and Three Quarters per Cents 

(3) Two and a-half per Cents 

(4) Two and Three Quarters per Cent. War 

Stock. 

(5) Local Loans Stock 


1923 

1905 
1905 
1910 

1912 







The Local Loans Stock is created under the National 
Debt and Local Loans Act, 1887. 

Exchequer Bills fall within the description of Govern- 
ment securities. This was so decided in Ex parte South 
Eastern Rail. Co. (m), after a previous decision to the 
contrary effect in Ex parte Chaplin (n). Exchequer 
hills are also expressly mentioned in the Rule of 
Supreme Court relating to the investment of money 
under the control of the Court. But although within 
the authorized range, exchequer bills are more suitable 
as a temporary means of investment than as a permanent 
investment. The principal moneys and interest on 
exchequer bills are charged on the Consolidated Fund ; 
interest is payable half-yearly, but the rate of interest 
and date of payment is fixed from time to time by the 
Treasury. If trustees should find occasion to make this 
investment, it would be advisable that their names be 



(m) (1845), 9 Jur. 650. 
(«) (1839), 3 Y. & C. 397. 
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filled in as the payees ; otherwise, if the names he left § 1 — 4. 
in hlank, they tvlU pass by delivery, like securities "to 
bearer." 



(b) On Real or Heritable Securities in Great Britain or Eeal 

Ireland— i.e., on Mortgage. securities. 

The question of investment on mortgage involves 
several considerations, and the whole subject wiU be 
dealt -with subsequently (see p. 52). It will be there 
pointed out that mortgages on land in Scotland or Ire- 
land are not very desirable investments for trustees. 



(c) In the Stock of the Bank of England or Bank of Bank 
Ireland. ^^''^■ 



(d) India Stock. India 

The Three and a-half per Cent, is redeemable on 
the 5th January, 1931, the Three per Cent, on the 
5th October, 1948, and the Two and a-half per Cent. 
Stock on the 5th October, 1926. 



(e) Any Securities the Interest of which is for the time Securities 

leinq Guaranteed by Parliament. guaran- 

^ ' teed by 

There appear to be, at present, only a few securities ■^'^'"^J^- 

which fall within this description, and many of these 

are issued in the form of "bonds to bearer." Although 

"bonds to bearer" may fall within an authorized 

range, it is not desirable that such form of security 

should be held by trustees (o). Cf. sect. 7, p. 50, post. 



[o) In Ex parte Independent Order of Foresters (1893), 37 Sol. J. 
682, the Court of Appeal allowed money in Court to be transferred 
from an investment not authorized by the Act of the Order into 
Canadian Government Inter- Colonial Railway Loan Bonds. 
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§1-4. 

The securities thus referred to are — 





Date of Expiration 
or Eedemption. 


Guaranteeing Act. 


Form of 
Security. 




Red Sea and India Telegraph 
Company's Annuity. 


4th August, 1908... 


25 & 26 Vict. c. 39 . 


Annuities. 


Canadian Government : — 
Inter-Colouial Hallway 
Loan. 


1903 and 1908 

1904 


soviet, c. 16 

32 & 33 Vict. 0. 101 
.% & 37 Vict. c. 46 . 

The Egyptian 
Loan Act, 1885 
(48 Vict. 0. 2). 


Bonds. 


4p.c. Bonds 


1910 and 1913 


Bonds. 


Egyptian Govt. 3 p.c. Guaran- 
teed Loan. 


Bonds. 


Gtreet Guaranteed 2i p.c. Gold 
Loan, 1898. 


1st April, 1919 


Greek Loan Act, 
1898(61 Vict. 0.4). 


Bonds and 
stock. 


ManrititiB 3 p.c. Inscribed Stock 


Ist January, 1940... 


Mauritius Hurri- 
cane Loan Act, 1892 
(66 & 66 Vict. c. 49). 


Stock. 




1st June, 1907 


83 & 34 Vict. 0.40 . 
36 Vict. .0. 15. 








Turkish Guaranteed 4 p.c. Loan 


These Bonds have 
all been drawn 
for redemption. 


18&19Vict.c.99,.. 


Bonds. 


Zanzibar Guaranteed 3 p.c. 
Loan. 


1916—1931 





Bonds. 







Metro- 
politan 
Stock. 



(f) Stock of the Metropolitan Board of Works or 
London County Council, and Debenture Stock 
created hy the Receiver for the Metropolitan Police 
District. 

By the Local Government Act, 1888, s. 40, by virtue 
of which the Board of "Works ceased to exist, it is pro- 
vided that if the London County Council borrow for the 
purposes of that Act, they shall borrow in accordance 
with the provisions of the Acts relating to the Metro- 
politan Board of "Works. 

The following are particulars of the stock of the 
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Metropolitan Board of "Works and London County § 1 — 4. 
Council : — 



Class of Stock. 


, Per cent. 


When redeemable. 


Metropolitan Consolidated Stock 

Ditto 

Ditto 
London County Consolidated Stock 

Ditto 


3 

2i 
3 

2i 


6tli Oct. 1929. 
1st Feb. 1941. 
1st Sept. 1949. 
19th March, 1920. 
Ditto. 



01.6 Receiver for tlie Metropolitan Police District had 
power (under 49 & 50 Vict. c. 22, and 50 & 51 Vict. c. 45) 
to borrow a sum not exceeding 500,000^., and by 60 & 61 
Vict. c. 42, power was given to borrow a furtber 
250,000/., on tbe security of the Metropolitan Police 
Fund, and of tbe property vested in bim. 

Tbe present amount of tbis stock is 350,000Z., bearing 
3 per cent, interest, and redeemable in 1920. 



(g) Debenture, Rent-charge, Guaranteed or Preference Eailways. 
Stock of Railways in Great Britain or Ireland, 
which have paid a dividend of not less than 3 per 
cent, on their ordinary stock during each of the ten 
years prior to investment. 

Tbe proviso in section 2 (2) applies to tbis class of 
investment. 

It will be noticed tbat tbe Rule of Supreme Court 
(see p. 28) only imposes tbe condition tbat tbe railway 
sball bave paid a dividend for tbe last ten years, 
whereas tbe Trustee Act, 1893, requires that a dividend 
of at least three per cent. sbaU have been paid. The 
years to be reckoned are, presumably, the financial 
years of the companies. 

Preferred Ordinary Stock. — Several railway companies 
have divided their Ordinary Stock (or part of it) into 
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§ 1 — 4. Preferred Ordinary and Deferred Ordinary Stock. It 
would seem to be the better opinion that Preferred 
Ordinary Stock is not "Preference Stock" witMn the 
naeaning of the above sub-section. Cf. In re Brighton 
and Dyke Railway Co. {p). In any event, until the 
contrary is decided, a trustee 'should not invest in Pre- 
ferred Ordinary as being Preference Stock. 

Dividends appear in nearly every case to be declared 
upon the undivided stock for the purpose of ascertaining; 
whether the provisions of this section have been com- 
plied with. If a case should arise in which this has not 
been done it is submitted that the dividend for the 
purposes of this section should be ascertained by adding 
together the sums paid upon the amounts of new stock 
representing an original amount of lOOZ. ordinary. 

A table showing the dividends paid by the principal 
railway companies will be found in Appendix I., p. 152, 
infra. 

(h) Stock of Railway or Canal Companies leased in 
perpetuity y or for a term of not less than 200 years 
at a fixed rental to any such railway company, as 
is mentioned in sub-sect, (g), either alone or jointly 
with any other railway company. 

Before investing in stock under this heading, it wiU 
be necessary to ascertain (i) that the railway or canal 
company is leased in perpetuity, or for a term of not 
less than 200 years at a fixed rental, and (ii) that the 
lessee or one of the lessees is a railway company, which 
has paid a dividend of not less than three per cent, for 
the last ten years. 

In the London Stock Exchange List there is a sepa- 
rate heading of "railways leased at fixed rentals," but 



{p) (1890), 44 Oil. D. 28 ; 69 L. J. Ch. 329. 
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on examination it ■will be found that some of the rail- 8 1 — 4. 

ways there quoted are not really "leased" at aU; in 

one or two cases the railway has been absolutely con- 
veyed, and the company has been dissolved by Act of 
Parliament, and has ceased to exist, and the company 
to "whom it has been conveyed pays the shareholders of 
the dissolved company direct a certain fixed dividend. 
In such a case as this the dissolved company cannot be 
said to be "leased at a fixed rental." In other cases 
the railway has been absolutely vested in and trans- 
ferred to another company, who pay certain fixed divi- 
dends direct to the shareholders of the transferred 
company, but the transferred company has not been 
dissolved, and still has a corporate existence ; in this 
case, even if it could be said to be leased in perpetuity, 
the expression "fixed rental" is not very appropriate. 
There seems, however, no reason why the debenture, 
rent-charge, guaranteed, or preference stock of these 
railways should not be purchased by trustees under (g) 
if they fulfil the necessary conditions. As the capital is 
in nearly all cases very small, the question is really not 
one of much practical importance. It will not, there- 
fore, be safe to rely on the Stock Exchange List as to 
what is a " leased " railway. 

A list of the principal railways which fall within the 
provisions of this clause will be found in Appendix I., 
p. 154, infra. Only those ordinarily quoted on the Stock 
Exchange are included. 



(i) Debenture Stock of any Eailivay in India the Indian 

railwayp. 
interest on which ts paid or guaranteed by iiecretary 

of State in Council of India. 

The proviso in section 2 (2) applies to this class of 
investment. 
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§ 1 — 4. The following detenture stocks come under this 
heading : — 



stock. 


Bedeemable. 


Burma Three per Cent. Debenture Stock. 


1932. 


Eastern Bengal Four per Cent. Debenture 


Irredeemable. 


Stock. 




East Indian Eoux and a-half per Cent. 


Irredeemable. 


Debenture Stock. 




East Indian Three per Cent. Debenture 


4th May, 1928. 


Stock. 




Great Indian Peninsular Four per Cent. 


Irredeemable; 


Debenture Stock. 




South Indian Four and a-half per Cent. 


Irredeemable. 


Debenture Stock. 




Southern Mahratta Four per Cent. Deben- 


1936. 


ture Stock. 





(j) "B" Annuities of the Eastern Bengal, the East 
Indian, and the Scinde, Punjauh and Delhi Rail- 
ways, and any like Annuities to be hereafter 
created, and Annuities classes " D" and " C" of 
the East Indian Railway. 

Upon the purchase of these three railways by the 
Indian Government, the stockholders were paid off in 
annuities, and the " B " Annuities were created for the 
purpose of meeting the cases of those stockholders who 
were trustees. The scheme of the "B" Annuities is 
the creation of a sinking fund, so as to produce as near 
as may be, on the termination of the annuities, the 
capital sum represented by such annuities. The sink- 
ing fund is made by a half-yearly deduction from each 
annuity, and the amounts deducted are invested in 
certain specified securities and accumulated. Details as 
to the mode of investment and ultimate division of the 
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einking funds are given in the several Acts under -whioh 8 1 — 4. 
the railways are purchased. 



B. Annuities. 


Act of Purchase. 


Eastern Beng^al ........ 


Eastern Bengal Ky. Co. Purchase 
Act, 1884 (47 & 48 Viet. o. 204). 

East Indian Ry. Co. Purchase Act, 
1879 (42 & 43 Vict. c. 206). 

Scinde, Punjaub and Delhi Ry. Pur- 
chase Act, 1886 (49 Vict. c. 42). 

Great Indian Peninsula Ry. Purchase 
Act, 1900 (63 & 64 Viot. c. 138). 




Scinde, Pimjaub and Delhi 

Created since the Act. 
Great Indian Peninsula . . 



The "D" and "C" Annuities were created under the 
provisions of the East Indian Eailway Act, 1892. 



(k) In the Stock of any Railway Company in India 
upon which a fixed or minimum dividend in sterling 
is paid or guaranteed by the Secretary of State in 
Council of India. 

The proviso in sect. 2 (2) applies to this class of 
investment. 

All the Indian Railways in which a fixed or minimum 
dividend is guaranteed are liable to be purchased by 
the Indian Government at certain specified dates. These 
railways may be divided into two classes, according to 
the terms on which the holders of the capital stock are 
to be paid off when the railway is so purchased. Thus 
we have : (1) those railways in respect of which the 
purchase-money is to be calculated at the average 
market price of the capital stock in London during the 
three years immediately preceding the purchase ; and 
(2) those railways in which the capital stock wiU be 
paid off at par. 

It is apprehended that a trustee is not precluded by 
sect. 2 from investing in the stock of any Indian rail- 
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§ i 4. way witHn Class (1), although it may be paid off at 

the average market price within fifteen years ; the 

Act says " liable to be redeemed at par or at some 
other fixed rate." This expression does not seem ap- 
plicable ta a stock which is liable to be paid off at aa 
average market price, but rather to a stock which is 
redeemable at a fixed sum, as, for instance, at par or 
at 5 or 10 per cent, premium, and the whole section 
points to the case of a stock where the redemption 
value can be actually known at the time of investment ; 
otherwise it would be impossible to say whether the 
price does or does not exceed the redemption value. 

A trustee is clearly precluded from investing at a 
premium in any stock in Class (2) if it is liable to be 
paid off within fifteen years of the date of investment. 

The following Table wiH show the position in which 
these Indian Eailway Stocks stand : — 



Name of Railway. 



Class (1) to he paid off according to 
average market price : 
Bombay, Baroda, and Central 
India. 

Madras 

Class (2) to be paid off at par : 

Assam Bengal 

Bengal Central 

Bengal Nagpur 

Burma 

Great Indian Peninsula 

Indian Midland 

South Indian 

Southern Mahratta 



Minimnm 


Interest 


Guaranteed. 


5 p.o. 


(5 p.o. 


4|- p.o. 


( ij p.o. 


3 p.o. 


3J p.o. 


4 p.o. 


2i p.o. 


3 p.o. 


4 p.o. 


3 p.o. 


34 p.o. 



Earliest Date of 

Purchase by 

Indian Govermaent. 



Ist May, 1905. 
1st April, 1907. 



31st Dec, 1921 {q). 
30th June, 1905 (q). 
31st Dec, 1913 (?). 
3Ist Aug., 1921 to). 
Purchased 1900. 
17th Aug., 1910. 
1st Jan., 191 1((?). 
Ist Mar., 1907 (?). 



(q) Unless the -working agreement with the Government is 
previously determined in certain events as thereby provided. 
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(1) Debenture, Guaranteed or Preference Slock of g 1 4. 

Waterworks Coinpanies in Great Britain or Ire- 



land, incorporated by Special Act or Royal -works. 
Charter, which have paid a dividend of not less 
than five per cent, on their ordinary capital for the 
last ten years. 

The proviso in sect. 2 (2) applies to this class of 
investmeiit. 

See xlppendis; I., p. 155, infra. 

(m) Nominal or Inscribed Stock of Municipal Corpo- Corpora- 
ration* and County Councils. li°°-, 
^ . . Stocks. 
Tte proviso in sect. 2 (2) applies to this class of 

investment. 

A table showing particulars of the principal corpora- 
tion and county council stocks in England and "Wales 
which fulfil the conditions of the Act, and are ordinarily- 
quoted on the Stock Exchange, will be found in Appen- 
dix I., p. 156, infra. 

The expression "nominal" stock is probably bor- 
rowed from the Local Loans Act, 1875, in which 
" nominal debenture " is defined as a debenture in 
which the principal sum is made payable to a person 
named therein, and "nominal debenture stock" is de- 
fined as debenture stock in respect of which a stock 
certificate to bearer has not been issued. 

(n) Nominal or Inscribed Stock issued by Commis- Water 

sioners incorporated by Act of Parliament for Commis- 

f^ ^ •' ■' sioners. 

supplying Water. 

In several boroughs commissioners have been esta- 
blished for supplying water : thus, there are the " Belfast 
"Water Commissioners," the " Dundee "Water Commis- 
sioners," and, in Glasgow, there are the Commissioners 
of the Glasgow Corporation "Waterworks. They appear 
to differ from waterworks companies in that the water 
commissioners do not supply water for profit. 
c2 



28 INVESTMENTS. 

§ 1—4- If anyinTestment is contemplated under this heading, 
it must be ascertained that the conditions mentioned in 
sect. 1, sub-sect, (n), of the Act are fulfilled. 

Rule of (o) Stocks, Funds, or Securities for the time being autho- 

rized for the investment of Cash under the control 
or subject to the Order of the Court. 

The following is the Order now in force : — 

Oedbe XXII., Etjlb 17. 

Cash under the control of, or subject to the order 

of the Court, may be invested in the following 

stocks, funds, or securities ; namely : — ■ 

Two and Three Quarters per Cent. Consolidated Stock 
(to be called after the 5th of April, 1903, Two 
and a Half per Cent. Consolidated Stock) ; 

Consolidated Thi-ee Pounds per Cent. Annuities ; 

Reduced Three Pounds per Cent. Annuities ; 

Two Pounds Fifteen Shillings per Cent. Annuities ; 

Two Pounds Ten Shillings per Cent. Annuities ; 

Local Loans Stock under the National Debt and 
Local Loans Act, 1887 ; 

Exchequer Bills ; I 

Bank Stock ; 

India Three and a Half per Cent. Stock (§■) ; 

India Three per Cent. Stock {q) ; 

Indian Guaranteed railway stock or shares, provided 
in each case that such stocks or shares shall not 
be liable to be redeemed within a period of 
fifteen years from the date of investment ; 

Stocks of Colonial Grovernments guaranteed by the 
Imperial Grovernment ; 

Mortgage of freehold and copyhold estates respec- 
tively in England and Wales ; 

Metropolitan Consolidated Stock, Three Pounds Ten 
Shillings per Cent. ; 

Three per Cent. Metropolitan Consolidated Stock ; - 

[q) The omission of India Two and a Half per Cents, is to te notei^. 
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Two and a Half per Cent. Metropolitan Consolidated § 1 — 4. 
Stock ; ■ 

Two and a Half per Cent. London County Consoli- 
dated Stock ; 

Three per Cent. London County Consolidated Stock ; 

Inscribed Two and a Half per Cent. Debenture Stock 
issued by the Corporation of London and 
secured by a trust deed, dated the 24th June, 
1897; 

Debenture, preference, guaranteed, or rentoharge 
stocks of railways in Great Britain or Ireland 
having for ten years next before the date of 
investment paid a dividend on ordinary stock or 
shares ; 

Nominal debentures or nominal debenture stock 
under the Local Loans Act, 1875, or under the 
Isle of Man Loans Act, 1880, provided in each 
case that such debentures or stock shall not be 
liable to be redeemed within a period of fifteen 
years from the date of investment (r) . 

The range of investment authorized by the Eule of 
Court covers rather less ground than the Trustee Act, 
1893, except that the Rule of Court authorizes an in- 
vestment in debenture, preference, guaranteed, or rent- 
charge stock of railways which have paid a dividend on 
the ordinary stock for the last ten years, whereas the 
Act requires that the dividend so paid shall have been 
not less than 3 per cent. ; the residt is that a trustee 

(r) Although this class of inTestment was evidently intended to 
include the principal corporation stocks, it has failed to do so, . 
because the corporation stocks are, for the most part, issued under 
Special Acts and Provisional Orders, and not under the Local 
lioans Act, 1875, at all. Evidence of this was given before the 
tSelect Committee on the Trust Funds Investment Bill, by Mr. C. 
y. Dalton, one of the Assistant Secretaries of the Local Govern- 
ment Board. He says (see Minutes of Evidence, Q. 266), that 
very few loans had been issued under the Local Loans Act, 1875, 
and that the security was inferior in that case, being the security 
of a particular rate or revenue, as opposed to the security on the 
whole revenues and rates of the corporation. The Trustee Act, 
1893, supplies the omission. 
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§ l_4. can take advantage of the greater latitude aUowed ty 

~~ tte Eule of Court in this respect, provided that this 

Eule of Court be in force at the date of investment. It 
must be borne in mind that the Eules of Court are 
liable to amendment from time to time, and a trustee 
■who relies on this particular rule of Court should make 
inquiry at the time of investment whether it is then in 
force. 



Colonial 
stocks. 



(p) The Colonial Stoclis authorized ly the Colonial 
Stock Act, 1900. 

The proviso in sect. 2 (2) applies to this class of 
investment. 



Colony. 


Claas or Classes of Stock. 


Redeem- 
able. 


Date oi Treasiiry 
Notice. 




4 p.o. Registered 

4 p.c. Reduced Loan 

4 p.c. Loan 


1904—1908 

1910 
1910—1935 
1909—1934 

1938 

1947 

1934 
1940 


21 Dec. 1900 (') 




)> 




3^ p.c. Loan 






3 p.c. Loan 






2\ p.c. Loan 




Ceylon 


4 p.o. Inscribed Stock . . 
3 p.c. Inscribed Stock . . 


Jan. 1902 (') 




5> 


Grenada 


4 p.c. Inscribed Stock. . . . 
3 p.c. Inscribed Stock. . . . 


1917—1942 


18 Sept. 1902 (12) 
12 May, 1902 (i") 


Cold Coast 


1927—1952 


Hong Kong 


3J p.c. Inscribed Stock . . 


1918—1943 


24 Feb. 1902 {^) 


Mauritius 


4 p.c. Inscribed Stock 

4 p.c. Inscribed Stocks . . 
3 J p.c. Inscribed Stock . . 
3 p.c. Cons. Inscr. Stock. . 


1937 


18 Sept. 1902 (IS) 
18 Sept. 1901 («) 


Natal 


1927—1937 
1914—1939 
1929—1949 




New South Wales.... 


4 p.c. Inscribed Stock. . . . 
3J p.c. Inscribed Stocks . . 
3 p.c. Inscribed Stock. . . . 


1933 

1918—1924 

1935 


5 Sept. 1901 (3) 


New Zealand 


4 p.c. Consolidated Stock . 
3J p.c. Consolidated Stock 
3 p.o. Consolidated Stock . 


1929 
1940 
1945 


21 Dec. 1900 (>) 
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Colony. 



Queensland 



St. Lucia 

South Australia . . . 

Tasmania 

Trinidad 

Victoria 

Western Australia . 

Sierra Leone .... I 
Straits Settlements I 



Class or Classes of Stock. 



4 p.o. Inscribed Stocks , . 
3 J p.o. Inscribed Stocks. . 

3 p.c. Inscribed Stock. . . . 

4 p.o. Inscribed Stock , , . , 

4 p.c. Stocks 

3J p.c. Inscribed Stock . . 

3 p.o. Inscribed Stocks . . 

4 p.c. Inscribed Stock 

3^ p.c. Inscribed Stock . . 

3 p.c. Inscribed Stock. . . . 

4 p.o. Inscribed Stock. , . . 

3 p.o. Inscribed Stock. . . . 

4 p.c. Inscribed Stocks . . 
3^ p.c. Inscribed Stock . . 
3 p.c. Inscribed Stock .... 

i p.o. Inscribed Stocks . . 
3 J p.c. Inscribed Stocks. . 
3 p.c. Inscribed Stocks . . 

have taken the neoessarj 
steps to comply with the 
conditions imposed by 
the Treasury. 



Eedeem- 
uble. 



191.5—1924 
1921—1945 
1922—1947 

1919-1944 

1916—1936 

1939 
1916— 

1920—1940 
1920—1940 
1920—1940 

1917 
1922 

1907—1926 
1921—1926 
1929—1949 

1911—1934 
1915—1935 
1915-1936 



Date of Treasury 
Notice. 



27 Sept. 1901 (5) 

) J 
ft 

24 Feb. 1902 P) 
2 June, 1902 ("; 

J) 

27 Sept. 1901 (5) 

7Nov."l901 («) 

6 Teb. 1902 (») 
)> 

11 Mar. 1901 (3) 
)} 
}y 

5 Sept. 1901 (3) 

)) 
)) 

18 Sept. 1902 (12) 



The Treasury Notices were published in the London Gazette on the follow- 
ing dates:— (') 2l8t Dec. 1900. (2) 12th March, 1901. {') 6th Sept. 1901, 
(<) 20th Sept. 1901. (5) 27th Sept. 1901. («) 15th Nov. 1901. (') 10th Jan 
1902. (8) 7th Feb. 1902. (s) 26th Feb. 1902. (i") 16th May, 1902. (H) 3rd 
June, 1902. (>2) 23rd Sept. 1902. 

The form of each notice is as follows : — ■ 

"Pursuant to sect. 2 of the Colonial Stock Act, 1900, the Lords Commis- 
sioners of His Majesty's Treasury hereby give notice that the provisions of 
the Act have been complied with in respect of the undermentioned Stocks 
registered or inscribed in the United Kingdom : — 
" [Name of Colony.] 
" [List of Stocks,] 

"The restrictions mentioned in sect. 2, sub-sect. (2) of the Trustee Act, 
1893, apply to the above Stocks (see Colonial Stock Act, 1900, s. 2). 

"Treasury Chambers, [date]." 
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I 1 4. Other Investments. — The following notes refer to 

certain investments not authorized by the Act, but fre- 
quently occurring in investment clauses. 



*' Incor- 
porated 
by Act 
of Par- 
liament.' 



Company " Incorporated hy Act of Parliament. — 
These words were held by Kekewich, J., in Re 
Smith{s), to mean "a corporation which owes its origin 
to a special Act of Parliament," and not to include a 
company incorporated by registration under the Com- 
panies Acts. In the earlier case of Elve v. Boyton [t) 
the Court of Appeal had decided that they included a 
company created by Royal Charter granted pursuant to 
the provisions of a special Act of Parliament. 



Public 
company. 



Public Company. — The meaning of the words "Public! 
Company" was considered in Ee Sharp {u). In that; 
case the investment clause contained (among other 
securities) "upon the debentures or securities of any 
railway or other public company carrying on business 
in any part of the United Kingdom." The trustees 
took the opinion of the Court upon originating summons 
whether they could invest in the securities of certain 
limited companies, and the Court, while declining to 
give any general definition of the words " public com- 
pany," held that the particular companies were "public 
companies " within the meaning of the clause. It was 
also held by the Court of Appeal in Ee Lysaght {x), that 
any company registered under the Companies Act, 1862, 
was a "public company" within the meaning of that 
expression in the Apportionment Act. It is presumed 
that a company is none the less a "public company" 



(s) [1896] 2 Ch. 690 ; 65 L. J. Ch. 761. 
(t) [1891] 1 Ch. 501 ; 63 L. J. Ch. 383. 
(«) (1890), 45 Ch. D. 286 ; 60 L. J. Ch. 38. 
[x) [1898] 1 Ch. 115 ; 67 L. J. Ch. 65. 
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because it " does not issue an invitation to the public to § 1 — 4. 

subscribe for its shares " within the meaning of the ' ' 

Companies Act, 1900. Trustees must bear in mind that 
"the mere fact that ' companies ' are public companies 
within the power -will not justify the trustees in invest- 
ing in any of them without full inquiry. They must 
consider the prospects of each company, and all other 
things which trustees ought to consider " (y). 



Personal Securities. — A personal security, in the sense Personal 
of a promissory note or bond, or other personal under- secunties 

, , . . . „ . m . , not a trust 

taiang tor payment, is not reallj' a security at all m the mvest- 
proper sense of the term, and amounts to nothing more ™eiit 
than a loan on personal credit. Such an investment is, expressly 
of course, a breach of trust unless expressly authorized, aiitho- 
"Where the power is to invest on "real or personal 
security," it would seem extremely doubtful whether 
" personal securitj' " does not really mean a security in 
the nature of personal estate, such as stocks and funds, 
and not an investment on personal credit. 

Under a power in a marriage settlement to " invest " 
on "such securities, either real or personal," as the 
trustees should think proper, Vice-Chancellor Bacon 
sanctioned the continuance of a loan to the husband on 
his bond : but in that case the loan had been made at 
the date of the marriage, and the wife had a general 
power of appointment overriding the interests of any 
children, and was herself desirous that the loan should 
be continued. Picard v. Anderson [z). 

In Re Laing's Settlement («), trustees having power to 
invest "upon such personal credit without security " as 
they should think fit, were allowed by the Oottrt to lend 



{y) Fer Cotton. L. J., 45 Ch. D. 286 ; 60 L. J. Ch. 38. 

(i) (1872), X3 Eq. 608. 

(a) [1899] 1 Ch. 593 ; 68 L. J. Ch. 230. 

c5 
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§ 1_4. trust funds on personal security to the tenant for life 
upon their own responsibility. 

The cases cited cannot safely be treated as authorities 
that a power "to invest on securities, either real or 
personal," will warrant a loan on personal credit. A 
trustee before lending on personal credit should be 
satisfied beyond all doubt that such was intended. 

"Where at the time of his death a testator had a sum 
of money on deposit with a certain firm, and his trustees 
were authorized by his will to place his personal estate 
on deposit with that firm, it was held to be a breach of 
trust to continue the loan after a change in the members 
of the firm. Re Tucker (b) ; Smith v. Patrick (c). 

Such ^j^c^ securities as they shall think Jit. — These or 

arthey""^ similar words in an investment clause give a wide 

shall think discretion to the trustees, and will not be narrowly 

^'' interpreted by the Court where that discretion is 

honestly exercised. The words " shaU think fit " were 

construed by the Court in Ee Smith {d ) as meaning 

" shall honestly think fit." 



panies. 



Position Unlimited Companies and Limited Companies with un- 

of trustee c^Ugd Share Capital. — A trust investment in the shares 
holder in of an unlimited company, or in a limited company whose 
com- shares involve a further liability, more frequently than 

otherwise arises from a specific settlement of such 
shares, or from a bequest or settlement of stch shares 
with a power to postpone conversion. A common 
instance of this is an investment in the shares of a bank 
having an unlimited liability, or a liability limited to 
the amount uncalled on each share. 



(S) [1894] 1 Ch. 724. 

(c) [1901] A. C. 282 ; 70 L. J. P. C. 19. 

[d) [1896] 1 Ch. 171 ; 65 L. J. Ch. 269. 
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It -would appear, from cases wMch arose out of tte S 1 4. 

failures of such banks as the West of England Bank 

and the Glasgow Bank, that trustees are not always 
fully alive to the position which they assume when they 
become the holders of such shares. By having a share 
in a company registered in his name, a trustee becomes 
the legal owner of such share, and, in fact, the only 
owner recognized by the company ; the company knows 
nothing of the cestui que trust, and in no way recognizes 
the trust. The trustee assumes a direct relation with 
the company, which is quite irrespective of the rights 
between the trustee and cestui que trust, and he becomes 
subject to a direct personal liability for calls on his 
shares and otherwise, in the same way as any other 
shareholder. The rights between the trustee and cestui 
que trust are a matter of adjustment afterwards. 

Where a trust involves liability, the trustee while he 
remains such cannot escape that liability ; it is an 
incident of his legal ownership. But in equity the 
liability falls on the equitable owner unless there is 
good reason why it should not, and the equitable owner 
must indemnify the trustee. This right to an indemnity 
is not limited by the amount of the trust fund where the 
beneficiary himself created the trust or knows the facts ; 
but where the beneficiaries are not absolutely entitled 
or are infants "there is no beneficiary who can be 
justly expected or required personally to indemnify the 
trustee against the whole of the burdens incident to his 
legal ownership ; and the trustee accepts the trust 
knowing that under such circumstances and in the 
absence of special contract his right to indemnity cannot 
extend beyond the trust estate — i.e., beyond the respec- 
tive interests of his cestuis que trustent." Lord Lindley 
in Hardoon v. Belilios (e). 



(«) [1901] A. C. 118 at p. 127 ; 70 L. J. P. C. 9. 
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The right to indemnity cannot he enforced hy action 
■ until the trustee has actually suffered a loss {Hughes- 
HallettY. Indian Mammoth Gold Mines Co. (/)), or until 
circumstances have arisen which clearly expose him to a 
liability. Hohhs v. Wayet{g). A mere prospective 
liability in the happening of certain events— e.f/., the 
probability that a call will be made in a winding-up— 
is not sufficient. 

It need hardly be said that the above remarks, as to 
a trustee's right to indemnity, only apply where the 
investment is one authorized by the trust. If the invest- 
ment itself is a breach of trust, the trustee will of course 
be liable to the cestui que trust for any loss, as well as 
to the company. 

Trustees under the Settled Land Acts. 

In addition to other modes of applying capital money 
arising under the Act, the trustees may invest as fol- 
lows : — under sect. 21 (1) — "In investment on Govern- 
ment securities, or on other securities on which the 
trustees of the settlement are by the settlement, or by 
law, authorized to invest trust money of the settlement, 
or on the security of the bonds, mortgages, or deben- 
tures, or in the purchase of the debenture stock of any 
railway company in Great Britain or Ireland, incor- 
porated by special Act of Parliament, and having for 
ten years next before the date of investment paid a 
dividend on its ordinary stock or shares, with power 
to vary the investment into or for any other such 
securities." 

Where under a will money is bequeathed to trustees 
to lay out in the purchase of land to be settled in strict 
settlement, the trustees may, at the request of the 
tenant for life, invest it in manner authorized by sect. 21 



(/) (1882), 22 Ch. D. 361 ; 52 L. .1. Ch. 418. 
{g) (1887), 36 Ch. D. 256 ; 56 L. J. Ch. 819. 



VARYING INVESTMENTS. 37 

of the Settled Land Act, 1882. Re Mackenzie's § 1—4. 
Trusts (Ji); Re 3Iahe7-ley [i) ; Re Tennant[k); ReMundy's ' 
Settled Estates {I). This was so held on the ground 
that if the trustees had been obliged to purchase land 
under the trust of the will, the tenant for life could 
have immediately sold it under the powers of the Settled 
Land Act, and the money could then obviously have 
been invested under that Act ; it was reasonable that, as 
the result could be obtained by two processes, it should 
be effected by one. 

Varying Investments. 

Trustees have now a clear power conferred by statute Varying 
of selling out any existing trust investment, and re- J^IfL' 
investing in any kind of security authorized by the 
Trustee Act, 1893, unless, of course, they are expressly 
forbidden by the instrument of trust so to do. 

" Trustees must bear in mind that the duty of a 
trustee when he is called upon to change an existing 
investment is an important duty, and that it would not 
be a proper exercise of his discretion to change the 
investment merely for the sake of increasing the income 
of the tenant for life, if in doing so he diminishes the 
security of the capital fund " {m). 

Consents. — The trustee should see that he obtains the Consents 
consent of every person whose consent to making or ^ j^^, 
varying the investment may be required under the vestments, 
instrument of trust, and even if consent in writing is not 
required, it is advisable to obtain a written consent. An 



{h) (1883), 23 Ch. D. 760 ; 52 L. J. Ch. 726. 

(i) (1886), 33 Ch. D. 455 ; 56 L. J. Ch. 51. 

(k) (1889), 40 Ch. D. 594 ; 58 L. J. Ch. 457. 

[l] [1891] 1 Ch. 399 ; 60 L. J. Ch. 273. 

(m) Kay, L. J., Se Dick, [1891] 1 Ch. 423 at p. 431. 
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K I 4_ investment made without the requisite consent is an 

unauthorized investment, and as such a breach of trust. 

See Re Massinglerd' s Settlement (n). 

Investments Ceasing to he ivithin the Authorized Range. 

Invest- A trustee is not now liable for breach of trust simply 

ments because he continues to hold an investment which has 
be autho- ceased to be within the authorized range. (Trustees 
"zed- Act (1893) Amendment Act, 1894, sect. 4.) 

It is a matter for the trustee's discretion whether he 
realizes at once or not ; it would seem in most cases a 
prudent exercise of that discretion to effect a realization 
as soon as that can be done without loss. In oases of 
difficulty a trustee should not hesitate to take the 
opinion of the Court under Order LV. rule 3. 

On the somewhat analogous case of the depreciation 
of a mortgage security see Re Medland (o), and the 
judgments of the Court of Appeal in Re Chapm,an [p). 

Retaining Investments. 

Ketaining The question as to the position of trustees and execu- 
ments. tors who retain investments made by their testator 
requires a separate consideration. 

The subject may be conveniently dealt with under 
two heads : — 

(1 .) "Where the testator has not, by his will, given any 

special directions as to postponing the getting in 

of his estate ; 

(2.) Where special directions are given. 

(1.) As a broad rule, it may be stated that where no 

special directions are given with regard to postponing 



(k) (1890), 63 L. T. 296. 

(o) (1889), 41 Ch. D. 476 ; 58 L. J. Ch. 572. 

[p] [1896] 2 Ch. 763 ; 65 L. J. Ch. 892. 
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tte sale and conversion of tlie estate, an executor should § 1 — 4. 
sell out all sucli of the testator's investments as are not 
of an authorized kind within one year from the testator's 
death and re-invest. Grayhurn v. Clarkson {q). Of 
course, in some cases the executor may find that the 
state of the testator's investments is such that one year 
is insufficient, and that, owing to the special circum- 
stances of the investments, it would be difficult or unwise 
to realize so soon — in such cases, an executor will he 
justified in using his discretion, and delaying a sale ; 
that is to say, he is not bound under all circumstances 
to sell within one year. But where no difficulty or 
special circumstances exist, he should keep before him 
the broad rule that one year is generally considered a 
reasonable time within which to place the estate in a 
proper state of investment. 

It may be well, also, to point out that in the event of 
his deciding, in any particular case, to postpone con- 
version beyond a year, it would not be wise for him to 
do so for any considerable time without either obtaining 
an indemnity from the beneficiaries (if they can give it), 
or the direction of the Court : he would be fully en- 
titled to obtain such directions at the expense of the 
estate, where, by reason of some difficulty or special 
circumstances attending the testator's investments, he is 
called on to use his discretion and depart to any con- 
siderable extent from the usual course. 

(2.) "Where special directions are given. It is hardly 
necessary to point out that a power to retain existing 
investments does not give an executor " carte blanche " 
to take over the estate as he finds it, without giving the 
subject a thought. It is merely a discretionary power 
to depart from the general rule ; and whether he should 
so depart, and to what extent, and for what period, 



(<?) (1868), 3 Ch. 605 ; 37 L. J. Ch. 550. 
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B I 4_ must receive his proper consideration. Not a little 

depends on the terms of the power, and on the extent to 

which an absolute discretion is given, and on the nature 
of the property. Lord Justice James, at the close of a 
case in which it was sought to make trustees liable for 
having postponed the sale of "West of England Bank 
Shares with unlimited liability, made the following 
observation: "The Court of Chancery laid down an 
artificial rule for the guidance of trustees for the benefit 
of families, and from that time every conveyancer for 
the benefit of families has been using his utmost in- 
genuity to relieve trustees from the burden so laid upon 
them." Re Norrington {r). 

It is necessary, therefore, to look carefully at the 
power authorizing a postponement. Where this power 
is contained by implication, as it were, in the direction 
to sell — as, for instance, ' ' to sell at such time or times 
as they might think proper " (^Edwards v. Edmunds («) ), 
or " immediately after my decease, or as soon thereafter 
as my said trustees shall see fit" {Sculthorpe v. Tipper {t) ) 
— it would seem that the trustees would not have such 
an absolute discretion to make an indefinite postpone- 
ment as they would have in a case where the testator 
expressly gave them a power to postpone : thus, he 
might expressly say that his trustees should have power 
to postpone for such period as they, in their absolute 
discretion, should think fit. In the former case, it 
would probably be gathered from the context that the 
testator was at any rate contemplating a sale within a 
reasonable period, and not an indefinite postponement : 
in the latter case, the contrary would probably appear, 
especially where a direction is added that the income of 



(»•) (1879), 13 Ch. D. 654 at p. 665. 

(s) (1876), 34 L. T. N. S. 522. 

(0 (1871), 13 Eq. 232; 41 L. J. Ch. 266. 
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any property retained should be regarded as the income S 1 4. 

of the trust estate. _______ 

The general principle may be illustrated by two recent 
cases : in the first trustees had power to postpone con- 
version " for such period as to them shall seem ex- 
pedient," and were held justified in carrying on their 
testator's business for nearly twenty-two years {Re 
Crowther {u)) : in the second they were directed to sell 
a business " with all reasonable speed after my decease," 
and were allowed by the Court two years as a reason- 
able time for that purpose. Re Smith {x). 

The question is really one of the construction of each 
document, and, the main principles being established, 
the reported eases are only useful as illustrations of the 
m.anner in which the Courts have construed the different 
documents before them. 

In the case of Re Norrington (y), a testator loft his 
property to trustees upon trusts, in effect, to sell and 
invest, and pay the income to his wife for Hfe, and after 
her death upon trust for his daughter, and in a subse- 
quent part of his will he declared that it should be 
lawful for his trustees to postpone for such period as 
they in their free discretion should think fit, the sale 
and conversion, into money of aU or any part of his real 
and personal estate, and that his trustees should not be 
responsible for any loss, risk, or damage which might 
be occasioned by such postponement. He died in Feb- 
ruary, 1870. Part of his estate consisted of shares in 
the West of England Bank, a company with unlimited 
liability. The trustees retained these shares, and in 
1879 (about nine years after the testator's death) the 
bank failed, with the result that a heavy loss was in- 



(m) [1895] 2 Ch. 56 ; 64 L. J. Ch. 537. 
{x) [189fi] 1 Ch. 171 ; 65 L. J. Ch. 269. 
[y) (1879), 13 Ch. D. 654. 
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8 1 4. flioted on the estate in addition to the loss of the shares. 

■ It was sought, but without success, to make the trustees 

personally liable for having retained these shares. 
Lord Justice James, in giving judgment in favour of 
the trustees, said as follows : — " The testator in this 
case has given to his trustees power to judge for them- 
selves. They were to do what they thought best. The 
testator had invested his money as he thought best, and 
he had invested it in certain securities because he 
thought well of them. And he says in plain language, 
' I have acted thus in the exercise of my discretion, my 
executors are to have the same discretion.' "We should 
be making a will for the testator if we were to hold 
them liable for having acted as they have done." 

Such investments, however, as bank shares, with 
heavy liabilities attaching, do not seem desirable for 
trustees, even though they may have a discretion to 
hold them. The question as to the position which 
trustees personally hold in relation to a bank or com- 
pany, when shares are held by them on trust, has 
already been dealt with (see p. 34). Trustees should 
not, under any circumstances, take up a fresh allotment 
of such shares, unless they have express power to do so : 
the ordinary power of postponing the sale of existing 
shares clearly would not authorize embarking further 
parts of the estate in additional shares ; if the allot- 
ments are of value and saleable (which is usually the 
case where the existing shares are at a premium) they 
should be sold. It may here be noticed that what is 
paid by a company as dividend goes to the tenant for 
life, and what is paid by the company to the shareholder 
as capital, or appropriated as an increase of the capital 
stock in the concern, enures to the benefit of all who 
are interested in the capital. It is, of course, a question 
of fact in each case whether any particular payment is 
a dividend or an increase of capital ; but the price 
obtained by trustees for transferring their right to an 
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allotment should, generally speaking, be regarded as | 1 — 4. 
capital. See Briggs v. Massey (z) ; Bouch v. Sproule (a) ; " 
Sugden v. Alshury [b) ; Re Northage (c) ; Re Tindal {d); 
and Re Malum (e) . 

There is one other observation to be made with Income as 
regard to retaining investments. It is this : The whole ^g^^nt for 
income of investments retained in pursuance of a power life and re- 
to postpone conversion belongs to the tenant for hfe ^^^ 
{Re Sheldon [f)), unless the investments are "wasting 
securities"; if "wasting securities" are retained in 
pursuance of a power, it appears that the tenant for life 
is not entitled to the whole income produced thereby, 
unless that intention is shown in the will or settlement. 
Re Chancellor [g); Re I'hamas^h); Re Crowther{i). In 
the absence of any such intention, a value must be placed 
on the wasting securities as at the date of the testator's 
death, and the life-tenant is only entitled to receive four 
per cent, on such value as income during the retention 
of such securities {Meyer v. Simonsen {k) ; Brown v. 
Oellatly {I)). Four per cent, interest was fixed at a 
time when money produced a greater percentage of 
interest than it does now, and it would seem reasonable 
that this rule should receive some modification ; but in 
both Re Eaton (to), and Re Nicholson {n), this was the 

[z] (1882), 51 L. J. Ch. 447. 

(ffl) (1S87), 12 A. C. 385 ; 56 L. J. Ch. 1037. 

(b) (1890), 45 Ch. D. 237 ; 60 L. J. Ch. 29. 

\c) (1891), 60 L. J. Ch. 488. 

{d) (1893), 9 Times R. 24. 

(e) [1894] 3 Ch. 578 ; 63 L. J. Ch. 797. 

(/) (1888), 39 Ch. D. 50 ; 58 L. J. Ch. 25. 

(g) (1884), 26 Ch. D. 42 ; 53 L. J. Ch. 443. 

\h) [1891] 3 Ch. 482; 60 L. J. Ch. 781. 

(i) [1895] 2 Ch. 56 ; 64 L. J. Ch. 537. 

{k) (1852), 5 De G. & Sm. 723 ; 21 L. J. Ch. 678. 

{I) (1867), 2 Ch. 751. 

(m) W. N. (1894) 95. 

(«) W. N. (1895) 106. 
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§ 1 4_ rate fixed. In a recent case in the Privy Council 

^ {Wentworthv. TF'entioorth{o)) iouT per cent, is quoted 

without comment as the rate in such cases in England, 
although in applying the principle of the cases cited to 
a Colonial instance the Privy Council did not think it 
expedient to hamper the Colonial Court by laying down 
a fixed rule as to the rate of interest to he allowed. 

It may be noted that three per cent, is the rate at 
which interest is now calculated by the Court in nearly 
all cases in adjusting rights as between tenant for life 
and remainderman. He Goodenough {p) ; Re Duke of 
Cleveland^ s Estate [q) ; Re Rowlls (r). 

As regards the income produced on unauthorized secu- 
rities during the interval between the testator's death and 
their conversion, the rule has been laid down that a 
tenant for life is only entitled to the dividends on so 
much three per cent, stock {qu. now two and three- 
quarters per cent, stock) as would have been produced 
by the conversion and investment of the property at the 
end of a year from the death. Dimes v. Scott (s) ; Brown 
V. Gellatly {t). 

Enlarge- 5. — (1.) A trustee having powGi' to iiivest 
™^g°* in real securities, unless expressly forbidden 
powers of by the instrument creating the trust, may 
J^J^f' invest and shall be deemed to have always 
had power to invest — 

(a.) on mortgage of property held for 
an unexpired term of not less than 
two hundred years, and not subject 

(o) [1900] A. C. 163 ; 69 L. J. P. C. 13. 
ip) [1895] 2 Ch. 537 ; 65 L. J. Ch. 71. 
(?) [1895] 2 Ch. 542 ; 65 L. J. Ch. 29. 
()■) [1900] 2 Ch. 107 ; 69 L. J. Ch. 552. 
(s) (1831), 4 Russ. 195. 
(«) (1867), 2Ch. 751. 
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to a reservation of rent greater than a § 5. 
shilling a year, or to any right of re- ~ " 

demption or to any condition for re- 
entry, except for non-payment of 
rent ; and 

[Trustee Act, 1888, s. 9. J 

(b.) on any charge, or upon mortgage of 27 & 28 
any charge, made under the Improve- 0.^114. 
ment of Land Act, 1864. 

[Improvement of Land Act, s. 6 O.J 

(2.) A trustee having power to invest in 
the mortgages or bonds of any railway com- 
pany or of any other description of company 
may, unless the contrary is expressed in the 
instrument authorizing the investment, invest 
in the debenture stock of a railway company 
or such other company as aforesaid. 

[Debenture Stock Act, 1871.J 

(3.) A trustee having power to invest 
money in the debentures or debenture stock 
of any railway or other company may, unless 
the contrary is expressed in the instrument 
authorizing the investment, invest in any 
nominal debentures or nominal debenture 
stock issued under the Local Loans Act, 38 & 39 

1875. f°*3 

[Local Loans Act, 1875, s. 27.] 

(4.) A trustee having power to invest 
money in securities in the Isle of Man, or in 
securities of the government of a colony, 
may, unless the contrary is expressed in the 
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§ 5. instrument authorizing the investment, invest 

in any securities of the Grovernment of the 

43 & u Isle of Man, under the Isle of Man Loans 

Viot.c.8. ^^^^ jg8o_ 

[Isle of Man Loans Act, 1880, s. 7.] 

(5.) A trustee having a general power to 
invest trust moneys in or upon the security 
of shares, stock, mortgages, bonds, or deben- 
tures of companies incorporated by or acting 
under the authority of an Act of Parliament, 
may invest in, or upon the security of, mort- 
gage debentures duly issued under and in 

28 & 29 accordance with the provisions of the Mort- 

Tfi gage Debenture Act, 1865. 

[Mortgage Debenture Act, 1865, s. 40.J 

Supple- Section 5 contains a collection of clauses extracted 

mental from six different statutes, and it is difficult to read the 

powers 01 

invest- section as if there were any uniformity in its various 

parts. The marginal note (which can have no effect on 
the construction) seems wrong ; for instance, there seems 
to be no good ground for saying that sub-sect. (1) (a) 
and (b) is confined to cases where express power is given 
to invest in real securities. The true construction 
appears to be that any power to invest in real securities 
(whether statutory or express) shall include a power to 
invest on long terms as defined, or upon charges or 
mortgages of charges under the Improvement of Land 
Act, 1864; consequently the power given by sect. 1 (b) 
to invest in real securities wiU, unless expressly forbid- 
den, include the same power. 

A similar point arises on sub-sect. (3) of sect. 5. The 
Act has already by sect. 1 (g) given every trustee, 
unless expressly forbidden, a general power to invest in 
Debenture Stock of Eailway Companies, fulfilling cer- 



raent. 
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tain conditions, and the question arises whether a trus- 8 5. 
tee, having this statutory power, can avail himself of 
the power in sub-sect. (3) of sect. 5. It may be said 
that he cannot because the sub-sect, contemplates an 
unqualified and unconditional power to invest in Deben- 
ture Stock of any railway or other company, and 
because the expression "instrument authorizing the 
investment" shows that sub-sect. (3) only refers to an 
express investment clause, and because this sub-sect. 
would have properly appeared in sect. 1 as a general 
power if it had been intended that it should come into 
operation by the effect of sub-sect, (g) of sect. 1. If any 
assistance in the construction of sub-sect. (3) is to be 
obtained from other sub-sects, of sect. 5, it is to be 
observed on the one hand that sub-sect. (1) uses the 
expression "instrument creating the trust," and on the 
other hand that sub-sect. (5) uses the expression "a 
trustee having a general power." The case of Re 
Maberley (u) is not really a decision on the point, because 
it was decided (rightly or wrongly) on the construction 
of the particular language of sect. 27 of the Local Loans 
Act, which gave trustees the " same power " of investing 
in stock issued under the Local Loans Act as they had 
of investing in Railway Debenture Stock. The language 
of sub-sect. (3), which reproduces sect. 27 of the Local 
Loans Act, has no doubt been slightly modified in order 
to meet that decision. 

The result seems to be that with the exception of 
sub- sect. (1) (a) and (b) the powers conferred by sect. 5 
should be regarded as qualified or conditional powers, as 
opposed to sqct. 1 containing general powers. 

Long Terms. — Prior to the passing of the Trustee Long 
Act, 1888, it was considered that a trustee had no power t^rms. 



(«) (18S6), 33 Ch. D. 455; 56 L. J. Ch. 5i. 



48 



INVESTMENTS. 



§5. 



to invest on leasehold securities unless expressly autho- 
rized to do so by Lis instrument of trust. Re Boyd's 
Settled Estates (v) and Leiffh v. Leiffh (x). 



Land 
Improve- 
ment Act. 



Charges under the Land Improvement Act, 1864. — In- 
vestments on these charges, or on mortgages of these 
charges had previously been authorized under sect. 60 of 
that Act, which section is now repealed and incorporated 
in sect. 5 of the Trustee Act, 1893. 



"Deben- 
ture 
Stock." 



Behenture Stocli. — The distinctive feature of debenture 
stock as contrasted with debentures, mortgages or bonds 
is that the investor cannot demand repayment of the 
principal money from the company ; it is in the nature 
of a perpetual loan carrying interest, and the holder can 
only obtain his capital money by sale in the market. 
The Debenture Stock Act, 1871, met this objection to 
trustees investing in debenture stock, and this enactment 
is now reproduced in sect. 5 (2). 



Local 
Loans 
Act. 



Nominal Debentures or Nominal Debenture Stock issued 
under the Local Loans Act, 1875. — Compare the above 
sect. 5 (3) with sub-sect, (m) of sect. 1. They cover the 
same ground in a great measure. But it is to be ob- 
served that the Local Loans Act, 1875, covers more than 
the loans of a municipal corporation, as it relates to the 
borrowing of any "local authority" as defined by 
sect. 34 of the Act, and that sub-sect. 5 (3) authorizes 
"nominal debentures" as well as "nominal debenture 
stock," and is not confined to local authorities having a 
population of fifty thousand. 



(v) (1880), U Ch. D. 626 ; 
[x) (1886), S6 L. J. Ch. 80 



49 L. J. Ch. 808. 
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6. A trustee having power to invest in the § 6. 
purchase of land or on mortgage of land may p^^gr to 
invest in the purchase, or on mortgage of invest, 
any land, notwithstanding the same is Standing 
charged with a rent under the powers oi^P^'^^SB 
the Public Money Drainage Acts, 1846 tojo^^^ij' 
1856, or the Landed Property Improvement vict. 
(Ireland) Act, 1847, or by an Absolute order ""• ^^' 
made under the Improvement of Land Act, 
1864, unless the terms of the trust expressly 
provide that the land to be purchased or 
taken in mortgage shall not be subject to 
any such prior charge. 

The general rule being that a trustee must not invest 
on second mortgage or buy an equity of redemption, 
this section makes an exception in favour of the charges 
specified or at any rate removes any doubt which might 
have been felt on the question. 

7. — (1.) A trustee, unless authorized by Trustees 
the terms of his trust, shall not apply for or convert 
hold any certificate to bearer issued under inscribed 
the authority of any of the following Acts, certificates 
that is to say : t'^ ^^''^^'''■ 

(a) The India Stock Certificate Act, 1863 ; v. c. 73. 



(b) The National Debt Act, 1870 ; ^l\\ 

(c) The Local Loans Act, 1875 ; 38&39 

(d) The Colonial Stock Act, 1877. Jo&u 
(2.) Nothing in this section shall impose v. c. 69. 

on the Bank of England or of Ireland, or on 
any person authorized to issue any such 
certificates, any obligation to inquire whether 
a person applying for such a certificate is 
or is not a trustee, or subject them to any 
liability in the event of their granting any 

E. D 
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§7- such certificate to a trustee, nor invalidate 
any sucli certificate if granted. 

Bonds to Speaking generally, bonds or securities to bearer, 
bearer. passing by delivery, sliould not be held by trustees 
unless expressly authorized by the instrument of trust ; 
even then they are not very desirable investments. If 
held they should be deposited with bankers upon terms 
which will not allow the bankers to part with them 
without the authority of all the trustees, and the bankers 
may be authorized to cut off and collect the coupons as 
and when they fall due in the ordinary course. Re Be 
Poihonier (y). As an alternative they may be kept in a 
box at a bank on account of all the trustees, and one 
trustee may be entrusted with the key and authorized 
to remove the coupons as they fall due {Mendes v. 
Guedalla (%)) ; but the former course seems the more 
convenient and equally safe. They should, of course, 
never be left in the custody of one trustee {Lewis v. 
Nohbs (o)), or of the trustees' solicitor. Field v. Field (i) ; 
Re De Poihonier {y). 

Investment clauses frequently direct trustees to invest 
" in their or his names or name" ; this would preclude an 
investment in securities to bearer. Re Roth (c). 

Loans and 8. — (1.) A trustec lending money on the 
mlnts'ty sccurity of any property on which he can 
trustees lawfully lend shall not be chargeable with 
charge- breach of trust by reason only of the pro- 
breaohes P*^^'*^*^^ borne by the amount of the loan to 

of trust. __^__ 

{y) [1900] 2 Ch. 529 ; 69 L. J. Ch. 773. 
{%) (1862), 2 J. & H. 259 ; 31 L. J. Ch. 561. 
(fl) (1878), 8 Ch. D. 591 ; 47 L. J. Ch. 662. 
(S) [1894] 1 Ch. 425 ; 63 L. J. Ch. 233. 
(c) W. N. (1896) le ; 74 L. T. 50. 
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the value of the property at the time when § 8. 
the loan was made, provided that it appears 
to the Com-t that in making the loan the 
trustee was acting upon a report as to the 
value of the property made by a person whom 
he reasonably believed to be an able practical 
surveyor or valuer instructed and employed 
independently of any owner of the property, 
whether such surveyor or valuer carried on 
business in the locality where the property is 
situate or elsewhere, and that the amount of 
the loan does not exceed two equal third parts 
of the value of the property as stated in the 
report, and that the loan was made under the 
advice of the surveyor or valuer expressed in 
the report. 

(2.) A trustee lending money on the secu- 
rity of any leasehold property shall not be 
chargeable with breach of trust only upon the 
ground that in making such loan he dispensed 
either wholly or partly with the production 
or investigation of the lessor's title. 

(3.) A trustee shall not be chargeable with 
breach of trust only upon the ground that in 
effecting the purchase of or in lending money 
upon the security of any property he has 
accepted a shorter title than the title which a 
purchaser is, in the absence of a special con- 
tract, entitled to require, if in the opinion of 
the Court the title accepted be such as a 
person acting with prudence and caution 
would have accepted. 

(4.) This section applies to transfers of 
existing securities as well as to new securities, 
and to investments made as well before as 

d2 
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§8. 



Pirst 
mortgage 
only 
allowed. 

Matters 
to be re- 
garded 
when in- 
veating 
on mort- 
gage. 



after the commencement of this Act, except 
■ where an action or other proceeding was 
pending with reference thereto on the twenty- 
fomth day of December one thousand eight 
hundred and eighty-eight. 

[Trustee Act, 1888, s. 4.j 

Investment hy Trustees on JSIortgage. — It will be ob- 
served that the above section does not alter the law as 
to tie hind of property on which a trustee may lend 
(Jie Walker {d)) ; it only applies to loans on property on 
which a trustee can lawfully lend. 

It may be convenient to state at the outset that 
nothing less than & first mortgage should be accepted by 
a trustee. 

In investing upon real securities, or, in other words, 
upon mortgage, it is essential to bear in mind that the 
property which is to form the subject-matter of the 
mortgage must be viewed purely in the light of a 
security for the advance made, and must be dissociated 
from the idea of a purchase, that is to say, however 
much the value of the property itself may fluctuate, the 
money to be advanced upon it must be considered as a 
constant quantity, which can be reproduced without 
diminution as occasion may require. It has been, no 
doubt, from a want of a proper appreciation of the term 
security, that trustees have sometimes fallen into the 
mistake of thinking that a power to invest " upon real 
security " will authorize an investment in the purchase 
of land. Bearing in mind, then, the essential feature 
of a mortgage as a security, the two matters of primary 
importance will be — 

(1) The value of the property proposed for the mort- 

gage in relation to the amount to be advanced ; 

(2) The sufGlcieney of the title to that property. 



{d) (1890), 69 L. J. Ch. 386. 
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§8. 

(1.) The J alue of the Property. ■ 

A trustee must take proper steps for ascertaining the Value. 
present value of the property upon ■which a mortgage is 
proposed, and the amount -which can prudently he 
advanced upon it. For this purpose, it may be stated 
as a general rule for his guidance that he should 
employ a competent surveyor or valuer to act on his 
behalf, and that the surveyor so employed should be an 
independent and disinterested adviser. 

Having regard to the relief afforded to trustees by 
sect. 8, it would be advisable that the provisoes con- 
tained in that section should be carefully followed out. 
Although on an application under the Judicial Trustee 
Act, 1896, s. 8 (see post, p. 144), non-compliance with 
them is not necessarily a fatal obstacle to obtaining 
relief, they constitute a standard by which reasonable 
conduct is to be judged. He Stuart (e). Three par- 
ticulars, therefore, should be attended to. 

(a) T/ie report as to value should he made ly a person YaXnex's 
(i.) whom the trustee reasonably believes to be an ^^V°^- 
able practical surveyor or valuer, and (ii.) who is 
instructed and employed itidependently of any 
owner of the property . 

The words "believed to be" in the section do not 
govern the words "instructed and employed" (see Re 
Somerset (/), following Ee Walker {g) ). 

The trustees should themselves make the selection of 
surveyor or valuer. It seems clear from the Act that 
the person employed must be one whom the trustee 
personally believes to be an able practical surveyor or 



(«) [1897] 2 Ch. 583 ; 66 L. J. Ch. 780. 

(/) [1894] 1 Ch. 231 at p. 253 ; 63 L. J. Ch. 41. 

[c/) (1890), 59 L. J. Ch. 380. 
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§ 8. valuer. In Fry v. Tapson (h), where tlie trustees had 

left the choice of a surveyor to their solicitor, who acted 

upon a valuation made by the mortgagor's surveyor, it 
was held to be no answer on the part of the trustee to 
say that they had left the matter in the hands of their 
solicitor ; and that they personally were not aware of 
the impropriety of their solicitor's selection of a sur- 
veyor. The reason for this decision was that it is no 
part of the ordinary business of a solicitor to choose a 
surveyor or valuer, and that if a trustee employs a 
solicitor to do that which is not within a solicitor's 
ordinary business, and the solicitor acts improperly, the 
trustee himself is liable ; from the evidence in that case 
it appeared that the selection of a surveyor is not part 
of a solicitor's business, but that if asked to name a 
surveyor, the ordinary course would be to submit a 
name or names to the trustees, and to give them all 
information in his power to guide their choice, but to 
leave the choice to them. No doubt it has been a 
frequent practice for trustees to leave the whole matter 
in the hands of their solicitor, and even in some cases 
to allow the trust moneys to remain in their solicitor's 
hands pending the completion of the mortgage (see 
lie Deivar («') ) ; but so far as a trustee delegates to his 
solicitor that which is not properly the business of a 
solicitor, he does so at his own risk. 

It may safely be said, that a trustee should never, 
under any circumstances, act upon a valuation made for 
the mortgagor, or employ the mortgagor's surveyor- to 
act on his behalf ; thus, where trustees had proceeded 
upon a valuation made in the previous year by the 
mortgagor's surveyor, who had valued the property at 
a sum of 12,684Z., and the trustees had lent the sum of 
8,000Z. upon the property, which ultimately turned out 

(A) (1884), 28 Ch. D. 280 ; 54 L. J. Ch. 244. 
(i) (1885), 33 W. E. 497. 
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to be a very inadequate security, Lord Eomilly held the § 8. 
trustees personally liable for the loss. In the course of 
his judgment, Lord Eomilly says : " A trustee cannot, 
with propriety, lend trust money upon mortgage upon 
a valuation made by or on behalf of the mortgagor. If 
he does, and the valuer has bond fide valued the property 
at double its value, the trustee must take the conse- 
quences ; he ought to have employed a valuer on his 
own behalf to see it." Ingle v. Partridge {k). 

Although it is usual that the mortgagor should bear Valuer 
the expense of the mortgagee's valuer, the valuer should *° ^? , 
be employed and paid by the mortgagee, the cost being and paid 
treated as mortgagee's expenses, to be repaid to him by 1^7 ti'^^tee. 
the mortgagor. In addition to the reason already sug- 
gested, that the valuer should not be in the pay of the 
mortgagor, there is this further reason, that unless the 
valuer is employed by the trustee, he is under no direct 
responsibility to the trustee for a proper discharge of 
his duties j see Le Lievre v. Gould {I). Purther, the Amount 

amount of the valuer's fees should not be made in anv ?* valuer's 

•'tee not to 
way dependent on whether the mortgage is effected or depend on 

not, since such an arrangement must necessarily give ™™tg^&e 
the valuer a pecuniary interest in the result of his valua- effected, 
tion. Although it is not unusual for the valuer to be 
paid by the mortgagor, and to receive a higher fee when 
the mortgage is carried into effect, such a course is im- 
proper in the case of a trustee mortgagee. Smith v. 
Stoneham {m). The mortgagee should choose and pay 
Ms own valuer, tlie charge being ultimately borne by the 
mortgagor. 

It wHl be observed, that it is immaterial for the pur- 
poses of the above section whether the person employed 
is a local surveyor or valuer or not. It may, however, 

{k) (1865), 34 Beav. at p. 414. 

(I) [1893] i Q. B. 491 ; 62 L. J. Q. B. 353. 

(m) W. N. (1886) 178. 
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§ 8. in some cases still be desirable (even though, not obli- 

■ gatory for obtaining the protection of the Act) that the 

trustee should employ a valuer who has some local 
knowledge, but the omission to do so wiU not now in 
any case be chargeable against him as a breach of trust, 
provided that he comply in other respects with the re- 
quirements of the Act. In two cases {Budge v. Gum- 
moio (n) and Fry v. Tapson{o)) decided before the 
passing of the Act, the omission to employ a valuer 
having local kaowledge was held to be imprudent under 
the circumstances of those cases, and formed a strong 
feature in charging the trustees with breach of trust. 



Proper- (b) The amount of the loan should not exceed two equal 

tion of third parts of the value of the property, as stated 

advance. . ,, , , 

tn the report ; and 

(c) The advice of the surveyor or valuer that the loan 

can be made should he expressed in the report. 

The general rule which has been hitherto acted upon 
in practice, and to a great extent adopted by the Courts, 
was that a trustee was not justified in advancing more 
than two-thirds of the value of freehold land, or more 
than one-half of the value of freehold house property. 
These proportions were recognized as being a general 
criterion of ordinary prudence, but they were never 
established as hard and fast rules. Be Godfrey {p); 
Smethurst v. Hastings {q) ; Stichiey v. Sewell [r). The 
Trustee Act makes no distinctions as to the proportion 
of the advance, at any rate so far as the trustee is con- 



(«) (1872), 7 Ch. 719 ; 41 L. J. Ch. 520. 
(o) (1884), 28 Ch. "D. 268 ; 54 L. J. Ch. 224. 
{p) (1883), 23 Ch. D. 483, 496 ; 52 L. J. Ch. 320. 
(<?) (1885), 30 Ch. D. 490 ; 55 L. J. Ch. 173. 
(r-) (1835), 1 My. & Cr. 8. 
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cerned. The policy of the Act appears to be to leave 8 8. 
the whole question of the amount of the advance to the 
surveyor, subject to the proviso that the proportion shall 
not exceed two-thirds in any case. The surveyor him- 
self will presumably take into consideration the nature 
of the property, both in estimating the value and the 
amount of advance. A trustee should therefore see that 
the surveyor, in his report, advises hoth on the value of 
the property and on the amount which, in his opinion, 
may be advanced. Cf. Re Stuart (s). 

It does not follow that a trustee will necessarily be 
held liable for a breach of trust if he does not adopt the 
foregoing precautions, but the omission to do so would 
probably place him in this position, that the onus would 
lie on him to give an explanation why he did not follow 
the ordinary practice (see BudgeY. Gumniow [i)), and in 
any case they constitute a standard by which the 
reasonableness of his conduct may be judged. He 
Stuart (s). 

A trustee should avoid properties of a purely specula- 
tive character, or properties where the value is dependent 
on accidental matters ; as, for instance, on the special 
purposes for which the property is being temporarily 
used, or on the value of a public-house licence. So, 
too, building estates undeveloped, or in course of deve- 
lopment, and unfinished buildings, cannot be said to be 
desirable investments. Smethurst v. Hastings («) ; Rae 
V. Meek («). 

(2.) The Title to the Property, 

The suiSciency of the title must be ascertained. This Sufficiency 
matter is properly left to a solicitor, within whose pro- 

(s) [1897] 2 Ch. 583 ; 66 L. J. Ch. 780. 
[t) [1872), 7 Ch. 719 ; 41 L. J. Ch. 620. 
(u) (1885), 30 Ch. D. 490 ; 55 L. J. Ch. 173. 
(«) (1889), 14 A. C. 568, 571. 

d5 
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§ 8. vince it clearly falls, and a trustee cannot do more than 
exercise a reasonable care in employing a competent 
solicitor for this purpose. It is apprehended, upon the 
principles laid down in Speight v. Gaunt {y), that if a 
trustee employ a solicitor, -whose fitness he has no reason 
to doubt, and he lond fide acts upon the result of the 
solicitor's inquiries, he cannot be held liable in conse- 
quence of having accepted a defective title, either by 
reason of such solicitor having been negligent in his 
investigation of title, or having practised a fraud upon 
the trustees : the principle being this — that where a 
trustee must necessarily employ an agent, or where he 
might reasonably, in the course of business, employ an 
agent, and he uses due diligence in the selection of his 
agent, he is not liable for the" consequences or respon- 
sible for the intelligence or honesty of the agent 
employed. Cf . Andrews v. Weall (z), and Rochfort v. 
Seaton (a). 

The title which a purchaser is entitled to require, in 
the absence of special contract, is a forty years' title. It 
wiU. now be left to the trustee's discretion to say 
whether he will accept less than a full title, if it be 
such that a person acting with prudence and caution 
would have accepted. 

There is also express provision as to dispensing with 
the lessor's title in the case of a leasehold security. 

Copy- Copyholds. — A mortgage upon copyholds is clearly a 

"real security," and consequently authorized by the 
Trustee Act, 1893; a mortgage on copyholds in 
England or Wales is also expressly authorized by the 
Eules of the Supreme Court, Order XXII. r. 17. Value 
and title must of course be ascertained, as in the case 



[y) (1882), 22 Ch. D. at p. 'lii. 

(a) (18S9), 42 Ch. D. 674 ; 58 L. J. Ch. 713. 

[a) (1896), 1 Ir. E. 18, 24. 
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of freeholds, and the trust money should not be 8 8. 
advanced until the mortgagor has actually surrendered ' 

the copyholds ; the trustees should not be admitted, the 
mortgagor remaining tenant even after the surrender. 

Leaseholds. — A trustee may invest on the mortgage of Lease- 
long terms as defined in sect. 5(1). holds. 

Real Securities in Ireland. — The Trustee Act, 1893, Ireland, 
authorizes an investment on real securities in Ireland, 
unless expressly forbidden by the instrument of trust ; 
at the same time the choice among authorized invest- 
ments is a matter of discretion, and an investment on 
mortgage in Ireland at the present time could hardly be 
considered a wise exercise of discretion. In the case of 
Re Maherly (b), a testator, by a will, dated in 1876, 
directed that his personal estate should be converted by 
his executors, and the proceeds invested in the purchase 
of freehold land in Ireland. The testator died in 1885, 
and the executors applied to the Court for directions. 
The Vice-Chancellor Bacon considered that it would be 
most imprudent and most improper, at all events at that 
time, to invest in Irish land, and that it was the duty of 
the executors to retain the personal estate until they 
thought they could prudently carry out the testator's 
wishes. 

Scotland. — The Trustee Act, 1893, authorizes an in- Scotland, 
vestment in real or heritable securities in any part of 
the United Kingdom; it is not, however, desirable 
that trustees should invest on mortgage of realty in 
Scotland, having regard to the difference of the land 
laws of England and Scotland. 

[b) (1886), 33 Ch. D. 455 ; 56 L. J. Ch. 54. 
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§8. 



Personal 
credit 
of mort- 
gagor to 
be re- 
garded. 



Solvency of the Mortgagor. — A trustee should also 
have regard to the personal credit of the mortgagor, 
■where the mortgagor is not himself a trustee, notwith- 
standing that the property itself is an adequate secu- 
rity ; it would be obviously improper for a trustee to 
advance trust money to a mortgagor under circum- 
stances which would necessitate an immediate recourse 
to the powers of his mortgage for enforcing payment. 
A trustee must not, however, advance a sum in excess 
of what would otherwise be right merely because the 
mortgagor is and is likely to remain a man of substance 
and capable of personally repaying any part of the 
principal and interest which may not be realized from 
the security. Re Somerset (c). 



Advances for a Term Certain. — ^It is doubtful whether 
a trustee is authorized to accept a mortgage in which it 
is agreed that the money shall not be called in for a 
fixed number of years. See Vichery v. Evans (d) ; and 
Lewin on Trusts, 10th edit., p. 373. 



Stock 
mort- 



Stock Mortgages. — A stock mortgage is the lending 
of specific stock as opposed to the lending of money, 
and a mortgage of land is executed to secure the return 
of the specific stock. A trustee ought not to lend stock 
in this way. Whitney v. Smith (e). 



Contribu- Contributory Mortgages. — A contributory mortgage is 

tory mort- Qjjg -^^iiere two or more persons ioin in making; the 
gages. ... . . 

advance by contributing in certain proportions between 

themselves the whole amount advanced. Trustees are 

not justified in joining in such a mortgage, inasmuch as 



(c) [1894] 1 Ch. at p. 248 T 62 L. J. Ch. 720. 
(rf) (1863), 3 N. R. 286 ; 33 L. J. Ch. 261. 
(«) (1869), 4 Ch. 513. 
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they do not obtain exclusive control of the security for § 8. 
the amount of their loan. JVebb v. Jonas (/) ; Re Mas- 
singherd's Settlement (</) ; Stokes v. France (A). 

Second Mortgages. — A trustee should never accept the Second 
security of a second mortgage, inasmuch as he does not, o-ao-es 
in such a mortgage, obtain the protection afforded by 
having the legal estate or the custody of the title deeds, 
and there is always the possibility of his being post- 
poned in favour of a purchaser for value without notice, 
or under the doctrine of tacking. In Ireland the 
Courts appear to have looked with less disfavour upon 
such a security,, and it is possible that where such an 
investment in Ireland is open to a trustee an English 
Court might not always treat it as a breach of trust in 
the same way as an investment in an English second 
mortgage. But see Chapman v. Browne (i). For similar 
reasons he should not invest on equitable mortgages, 
such as a memorandum and deposit of title deeds. 
Swaffield V. Nelson {h). 

Sub-mortgages — consisting of an out-and-out assign- Sub-mort- 
ment of a first mortgage, and containing an assignment &^S^^- 
of the original power of sale — do not appear open to the 
same objection, as the mortgagee practically obtains all 
the security afforded by the first mortgage, and also the 
covenant of the sub -mortgagor in addition, and gene- 
rally a margin in the amount of the mortgage-money ; 
that is to say, a sub-mortgage is generally made for a 
smaller amount than that secured by the original mort- 



(/) (1888), 39 Ch. D. 6G0 ; 57 L. J. Ch. 671. 

(<7) (1890), 63 L. T. 297. 

ih) [1898] 1 Ch. 212 ; 67 L. J. Ch. 69. 

(0 [1902] 1 Ch. 785. 

(/•) "W. N. (1876) 255. 
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§8. 



gage. In Smethurst v. Hastings {l), Bacon, V.-C, con- 
sidered that a sub-mortgage of leaseholds was not 
improper in point of form. If such a security is taken, 
it should be ascertained (as in the case of a transfer) 
that the amount stated to be secured on the mortgage is 
the correct amount — that is to say, it should be ascer- 
tained how the account stands between the original 
mortgagor and mortgagee, and notice of the sub-mort- 
gage should be given to the mortgagor. 



Ground 
rents. 



Oround Rents. — " Freehold ground rents " is only 
another way of describing freehold land which has been 
let on building leases, and there can be no reason why 
such freehold land or ground rents should not form the 
proper subject for a trustee's mortgage and investment, 
in the same way as any other freehold land. Vickery v. 
Evans {m). Consequently a trustee may invest on the 
security {i.e., on the mortgage) of ground rents ; but he 
must not, of course, purchase ground rents unless he 
has power to purchase land. Re Peyton^s Settlement 
Trust in). 



Improved 

ground 

rents. 



Improved Ground Rents, being leasehold property, 
will only be proper subject-matter for a mortgage where 
the terms of the lease fulfil the conditions on which an 
investment on leasehold security is authorized by the 
Trustee Act, or by the instrument of trust. 



Subse- Depreciation of Security. — Where the property com- 

preoUtion P^is®<i i^ 8, mortgage, originally an ample security, 
of secu- becomes depreciated in value so as to be an insufficient 
"*y- security, there is no obligation on the part of the trustee 



(0 (1885), 30 Oh. B. 490, 496 ; 55 L. J. Ch. 173. 
{m) (1863), 3 N. R. 286 ; 33 L. J. Ch. 261. 
(«) (1869), 7 Eq. 463 ; 38 L. J. Ch. 477. 
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at once to call in or reduce the amount advanced. Tlie § 8. 
object of the rule that a trustee should not advance 
more than two-thirds, was that there might be a margin 
to meet fluctuations in the value of the property. It 
would be the duty of trustees, if they found the security 
becoming insufficient, to consider what was the best 
thing to be done for the estate, and to adopt the course 
which they, acting honestly and prudently, believed to 
be the best for all parties interested. Re Medland (o) ; 
Re Chapman {p). 

9. — (1.) AYhere a trustee improperly ad- Liability 
vances trust money on a mortgage security ^"^^^"^^pj'' 
■which would at the time of the investment improper 
be a proper investment in all respects for a mrats! 
smaller sum than is actually advanced thereon 
the security shall be deemed an authorized 
investment for the smaller sum, and the 
trustee shall only be liable to make good the 
sum advanced in excess thereof with interest. 

(2.) This section applies to investments 
made as well before as after the commence- 
ment of this Act except where an action or 
other proceeding was pending with reference 
thereto on the twenty-fourth day of De- 
cember, one thousand eight hundred and 
eighty-eight. 

This section only applies where the whole breach of 
trust consists in the amount advanced {Re Walker (§■) ; 
Waite V. Parkinson {r) ) ; the onus of proving that the 



(o) (1889), 41 Ch. D. 476 ; 58 L. J. Ch. 572. 
(p) [1896] 2 Ch. 763 ; 65 L. J. Ch. 892. 
[q) (1890), 59 L. J. Ch. 386. 
(r) (1901), 85 L. T. 456. 
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§ 9. investment was a proper one except as to amount, lies 
upon the trustee. Jones v. Julian («). Where an invest- 
ment is merely an improvident one of an authorized 
kind it becomes part of the trust estate, and the trustee 
is liable to make good the loss actually incurred to the 
trust estate, and may be called upon to pay the defi- 
ciency when the security is realized, and is not entitled, 
as in the case of an unauthorized investment, to the 
option of taking over the investment himself before it is 
realized. Re Salmon {t) ; Re Turner {u). 

The case of an investment which is unauthorized and 
improper in nature, and not merely improper on account 
of the amount advanced must be distinguished. In the 
latter case the cestui que trust may either elect to accept 
the unauthorized investment or repudiate it and sue the 
trustee for breach of trust ; if the cestui que trust 
repudiates the investment the trustee has a right to take 
it himself subject to his making good the breach of 
trust. Re Salmon (x). The trustee has to make good 
the whole sum advanced or invested in an unauthorized 
manner, and if he has sold out an authorized invest- 
ment for the purpose of making the imjoroper advance 
or investment, he may be required, at the option of the 
cestui que trust, to replace the investment sold out 
instead of refunding the sum improperly advanced or 
invested. Phillipson v. Gatty (y) ; Re MassinghercC s 
Settleinent (z). 

The distinction appears to rest on the fact that in the 
former case the investment becomes part of the trust 
estate, and there is no obligation upon or power for the 



(») (1890), 25 L. B. Ir. 45. 

(/) (1889), 42 Ch. D. 351. 

(«) [1897] 1 Ch. 536 ; 66 L. J. Oh. 282. 

\x) (1889), 42 Oh. D. 351. 

\y) (1848), 7 Hare, 516. 

(z) (1890), 63 L. T. 296. 



APPOINTMENT OF NEW TRUSTEES. 65 

cestui que trust to accept or reject it; in the latter it § 9. 

cannot form part of the trust estate owing to its un- 

authorized nature unless the cestui que trust elects to 
accept it. It has been decided that when the cestui que 
trust is an infant, and can neither elect nor do anything 
to put it out of the trustee's power to have the security 
transferred, the trustee must make good the loss even 
though the security cannot be retransferred to him. 
Head v. Gould {a), sed qucere. 

Part II. — Various Powers and Duties of 
Trustees, 

Appointment of Neiv Trustees. 

10. — (1.) Where a trustee, either original Power of 
or substituted, and whether appointed by a ?pp°™*- 

r\ L. 1 • -in ^ ^^^ new 

Court or otherwise, is dead, or remains out trustees. 
of the United Kingdom for more than twelve 
months, or desires to be discharged from all 
or any of the trusts or powers reposed in or 
conferred on him, or refuses or is unfit to act 
therein, or is incapable of acting therein, 
then the person or j)ersons nominated for the 
purpose of appointing new trustees by the 
instrument, if any, creating the trust, or if 
there is no such person, or no such person 
able and willing to act, then the surviving or 
continuing trustees or trustee for the time 
being, or the personal representatives of the 
last surviving or continuing trustee, may, by 
writing, appoint another person or other 
persons to be a trustee or trustees in the place 

(«) [1898] 2 Ch. 250 ; 67 L. J. Ch. 480. 
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§ 10. of the trustee dead, remaining out of the 

United Kingdom, desiring to be discharged, 

refusing, or being unfit or being incapable, 
as aforesaid. 

[Conveyancing Act, 1881, s. 31. J 

As to appointment of new trustees by the Court, see 
sect. 25. 

"Where the statutory power can be exercised an appli- 
cation to appoint new trustees should not be made to 
the Court ; and where the person possessing a statutory 
power of appointment is desirous of exercising that 
power the Court has no jurisdiction to appoint a new 
trustee on the application of beneficiaries. Re Higgin- 
bottomih). 

Appointment of New Trustees. — It is important to a 
retiring trustee that the new appointment should be 
made in accordance with the terms of the power, other- 
wise he does not obtain his discharge, but continues 
liable as upon a mere delegation of the trust. 

The principal points to be observed are (1) that the 
event on which a new trustee may be appointed has 
happened, (2) that the new appointment is being made 
by the proper person, and (3) that the proposed new 
trustees are proper persons to be appointed. 

1. Events in which a New Teitstee may be 
Appointed. 

When a Trustee "is dead." 

— "remains out of the United Kingdom for more than 
twelve months." Where a trustee had been abroad for 
more than twelve months excepting for one week which 

[i) [1892] 3 Ch. 132. 
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he spent in London, it was held that the power given by § 10. 
this section could not be exercised. Re Walker (c). 

— " desires to he discharged." 

— " refuses to act." Presumably this includes a dis- 
claiming trustee. See Lewin, 10th edit., p. 777. 

— "m unft to act." This includes a bankrupt 
trustee, Re Roche (d), and, semble, a trustee who has 
absconded, Re Wheeler and De Rochow (e). 

— " 2S incapable of acting." This implies personal 
incapacitj", and does not include the case of a bankrupt 
and absconding trustee, Re Watts' Settlement {f), or of 
a trustee abroad, Withington v. Withingtoti {g) ; Re 
Bignold's Settlement (A). A trustee who is old and 
infirm physically, but suffers from no mental disease, 
Re Lemann's Trusts (i) ; or a lunatic trustee. Re Eliza- 
beth Blake (Jc), is "incapable of acting." It is not, 
however, ordinarily advisable to appoint a new trustee in 
the place of a lunatic under this section. See p. 98, post. 

1. PeESOX to ilAKE THE APPOINTMENT. 

— " The person or persons nominated by the itistru- 
ment creating the trust." That is, in the particular 
event which has happened, e.g., where there is no pro- 
vision for appointing a new trustee in the place of one 
who- becomes unfit on a trustee becoming unfit, the con- 
tinuing trustees should appoint under their statutory 
power, and not the person nominated in the instrument 
to appoint in certain other events. Re Wheeler and 
Be Rochow {I). 

(c) [1900] 1 Ch. 259 ; 70 L. J. Ch. 229. 

(d)(lU2), 2 Dr. & W. 287. 

(«) [1896] 1 Ch. 315 at p. 322 ; 65 L. J. Ch. 219. 

(/) (1851), 9 Hare, 106 ; 20 L. J. Ch. 337. 

{g) (1848), 16 Sim. 104. 

\h) (1872), 7 Ch. 223 ; 41 L. J. Ch. 235. 

(i) (1883), 22 Ch. D. 633 ; 52 L. J. Ch. 560. 

(/.) W. N. (1887) 173. 

(/) [1896] 1 Ch. 315 ; 65 L. J. Ch. 219. 
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Concur- 
rence of 
trustee 
retiring 
or out of 
iuriedio- 
tion. 



Appoint- 
ments by 
personal 
represeu- 
tatiyes. 



Where the power is vested in the tenant for life, he 

■ is not precluded from exercising it by parting with his 

life interest {Hardaher v. Moorhouse {m) ), and it would 

seem that he can do so without the consent of his 

alienee; hat see He Bedinffjlelcl and Herrmff's Contract{n). 

— " If there is no such person, or no sicch person able 
and willing to act." A provision which has been held 
applicable where the express power was vested in a 
husband and wife who were living apart and could not 
agree {Re Sheppards' Settlement Trusts (o) ) ; and where 
it was not known who was the heir of the survivor of 
four persons in whom a power was vested. Cradock v. 
Wit ham (p). 

— " Then the surviving or continuing trustees or trustee 
for the time heingP "Where an appointment is being 
made in the place of a trustee who is abroad, it is un- 
necessary that such trustee should be a party to or 
concur in the appointment. Re Coates to Parsons {q). 
It is not even necessary that a retiring trustee should be 
a party to an appointment made by the continuing 
trustee [Re Norris {r) ) ; but it is obviously desirable 
that the retiring trustee should be a party if only to 
place on record the fact that such trustee has wished to 
retire. 

The surviving or continuing trustee cannot make the 
appointment of new trustees by his will. Re Parker's 
Trusts (s). 

— ■" The personal representatives of the last surviving or 
continuing trustee." The personal representatives of the 



(m) (1884), 26 Oh. D. 416 ; 53 L. J. Oh. 713. 

(«) [1893] 2 Oh. 332 at p. 337 ; 63 L. J. Oh. 430. 

(o) W. N. (1888) 234. 

(p) W. N. (1895) 75. 

iq) (1887), 34 Oh. D. 371 ; 66 L. J. Ch. 242. 

(r) (1884), 27 Ch. D. 333 ; 63 L. J. Ch. 913. 

(s) [1894] 1 Oh. 707 ; 63 L. J. Oh. 316. 
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last surviving or continuing trustee are not bound, as a § 10. 
matter of course, to execute an appointment of new 
trustees, but it is reasonable that they should do so in 
an ordinary case, and if they unreasonably or vexatiously 
decline to make the appointment the Court would prob- 
ably disallow their costs as respondents to a petition for 
a new appointment, and might in a proper case order 
them to pay the costs of the proceedings. Re Knox's 
Trusts {t). See, however, sect. 38 of the Trustee Act, 
1893, as to costs, infra, p. 121. 

The personal representative of a person nominated as 
trustee, but dying before the testator, has no power to 
appoint new trustees under this section. Nicholson v. 
Field {u). "The personal representatives of the last 
surviving or continuing trustee " will, it would seem, 
include the case of the personal representatives of a 
sole trustee. Re Sha/to's Trusts (x). It is to be ob- 
served, however, that the Act does not incorporate the 
opinion expressed in Sha/to's Trusts, though it has 
incorporated other decisions. 

The personal representatives contemplated by the Act 
are the representatives to whom a general grant of 
probate or administration is made, and not a limited or 
special executor or administrator. Re Parker's Trusts (y). 

By the combined effects of sub-sects. (1) and (4), all 
the trustees can retire simultaneously and appoint new 
trustees in their place. Prior to the passing of the 
Conveyancing Act, 1881, the retirement of all the 
trustees could only have been effected by two successive 
appointments. 



(t) [1895] 1 Ch. 538 ; 64 L. J. Ch. 402. 
(i() [1893] 2 Ch. 511 ; 62 L. J. Ch. 1015. 
(4 (1885), 29 Ch. D. 247 ; 64 L. J. Ch. 885. 
{y) [1894] 1 Ch. 707 ; 63 L. J. Ch. 316. 
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§10. 



Ktness. 



3. Fitness of Nbv Tetistees. 

The persons appointing new trustees should see that 
the proposed new trustees are fit and proper persons to 
he appointed. Speaking generally, it is desirable to 
have independent persons (that is to say, persons who 
are not beneficially interested in the fund), and also 
persons who are not resident out of the jurisdiction ; 
but any fit and proper person to whom the beneficiaries 
raise no objection may be appointed even though his 
position is such as would have precluded the Court from 
appointing him or sanctioning his appointment, e.g., tho 
solicitor of the tenant for life. Re Earl of Stamford {z). 
The appointment of a cestui que trust, or of a person 
out of the jurisdiction, is not ipso facto an invalid 
appointment, and maybe justified under special circum- 
stances. 

It is clear that the donee of the power cannot appoint 
himself, either alone or jointly with others. Re Skeat's 
Settlement {a) ; Re Newen (5). 



Appoint- Effect of Administration Decree on power of appointing 
ment aiter jyej^, Trustees. — A power of appointing new trustees is 
com- not taken away by an administration decree, but the 

menced. persons having the power ought to obtain the leave of 
the Court to exercise it. Re Gadd{c) ; Re Norris [d). 

(2.) On the appointment of a new trustee 
for the whole or any part of trust property — 
[a) the number of trustees may be in- 
creased ; and 



{:) [1896] 1 Ch. 288 ; 65 L. J. Ch. 134. 

(«) (1889), 42 Ch. D. 622; 58 L. J. Ch. 656. 

(S) [1894] 2 Ch. 297 ; 63 L. J. Ch. 763. 

[c) (1883), 23 Ch. D. 134 ; 52 L. J. Ch. 396. 

[d] (1884), 27 Ch. B. 333 ; 53 L. J. Ch. 913. 
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(b) a separate set of trustees may be ap- § 10. 

pointed for any part of the trust 
property held on trusts distinct from 
those relating to any other part or 
parts of the trust property, notwith- 
standing that no new trustees or 
trustee are or is to be appointed for 
other parts of the trust property, and 
any existing trustee may be appointed 
or remain one of such separate set of 
trustees ; or, if only one trustee was 
originally appointed, then one separate 
trustee may be so appointed for the 
first-mentioned part ; and 

(c) it shall not be obligatoiy to appoint 

more than one new trustee where only 
one trustee was originally appointed, 
or to fill up the original number of 
ti'ustees where more than two trustees 
were originally appointed; but, ex- 
cept where only one trustee was 
originally appointed, a trustee shall 
not be discharged under this section 
from his trust unless there will be at 
least two trustees to perform the trust ; 
and 

(d) any assurance or thing requisite for 
vesting the trust property, or any part 
thereof, jointly in the persons who 
are the trustees, shall be executed or 
done. 

(3.) Every new trustee so appointed, as 
well before as after all the trust property be- 
comes by law, or by assurance, or otherwise, 
vested in him, shall have the same powers, 



72 APPOINTMENT OP NEW TEUSTEES. 

§ 10. authorities, and discretions, and may in all 
respects act, as if he had been originally- 
appointed a trustee by the instrument, if any, 
creating the trust. 

(4.) The provisions of this section relative 
to a trustee who is dead include the case of a 
person nominated trustee in a will but dying 
before the testator, and those relative to a 
continuing trustee include a refusing or re- 
tiring trustee, if willing to act in the execu- 
tion of the provisions of this section. 

(5.) This section applies only if and as far 
as a contrary intention is not expressed in 
the instrument, if any, creating the trust, 
and shall have effect subject to the terms of 
that instrument and to any provisions therein 
contained. 

(6.) This section applies to trusts created 
either before or after the commencement of 
this Act. 

[Conveyancing Act, 1 882, s. 6 ; Conveyancing Act, 
1892, s. 6.] 

Sub-s. 2. Increase in Nuniber of Trustees. — The mere addition 
of a trustee to tlie existing body of trustees, where no 
appointment of a new trustee is being made, is probably 
not within sub-sect. (2) {Re Gregsori's Trusts (e) ), though 
the Court may appoint an additional trustee when there' 
is no vacancy under sect. 25 (1), post. 

Separate Separate Trustees can now be appointed although no 
trustees, appointment of trustees for other parts of the trust 



(e) (1886), 34 Ch. D. 209 ; 66 L. J. Ch. 286. 
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property is being made. The decision in Savile v. § 10. 
Couper (/), led to the passing of sect. 6 of the Convey- 
ancing Act, 1892, which is now incorporated in the 
above section. 

Disclaimer. — Disclaimer by a person nominated as Dis- 
trustee must be made before accepting or acting in the "^l^'^er. 
trusts. It is advisable that a trustee who desires to 
disclaim the trusts should do so by deed or other 
written document, but disclaimer mmj be made by con- 
duct. Where land is devised to a trustee, and he dis- 
claims the trusts by conduct, he will be taken to have 
disclaimed the legal estate also. Re BirchaU{g). It is, 
however, especially desirable that a disclaimer should 
be by deed where land is concerned, as the disclaimer 
forms a link in the title. 

Settled Land Act Trustees. — New trustees for the pur- g i. , ■, 
poses of the Settled Land Acts can be appointed under Land Act 
this section, whether the former trustees had been ap- ■'^™s*^^^- 
pointed by the Court or not (see sect. 47 (1), infra). 

W. — (1.) Where there are more than two Retire- 
trustees, if one of them by deed declares that ™®'^* °^ 
he is desirous of being discharged from the 
trust, and if his co-trustees and such other 
person, if any, as is empowered to appoint 
trustees, bj deed consent to the discharge of 
the trustee, and to the vesting in the co- 
trustees alone of the trust property, then the 
trustee desirous of being discharged shall be 
deemed to have retired from the trust, and 



(/) (1887), 36 Ch. D. 520 ; 66 L. J. Ch. 980. 
is) (1889), 40 Ch. D. 436. 
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§ 11. shall, by the deed, be discharged therefrom 
under this Act, without any new trustee being 
appointed in his place. 

(2.) Any assurance or thing requisite for 
vesting the trust property in the continuing 
trustees alone shall be executed or done. 

(3.) This section applies only if and as far 
as a contrary intention is not expressed in 
the instrument, if any, creating the trust, and 
shall have effect subject to the terms of that 
instrument and to any provisions therein 
contained. 

(4.) This section applies to trusts created 
either befoi'e or after the commencement of 
this Act. 

Compare sect. 26, post (p. 95). 

" Either from want of jurisdiction or from refusal to 
exercise it, the Court did not in fact discharge trustees 
under the Trustee Act, 1850, without appointing new 
trustees in their place ; and the same practice must 
obtain under the Trustee Act, 1893." If a trustee 
desires to be discharged without a new trustee being 
appointed in his place, and difficulties arise necessitating 
an application to the Court, the right form of procedure 
is to issue a summons for administration of the trust, 
when the Court may, in a proper case, exercise its 
inherent jurisdiction to discharge a trustee without 
appointing a new trustee in his place. Courtenay v. 
Courtenay iji) ; Re Chetwynd's Settlement {i). Presum- 
ably the Court wiU not sanction the retirement of a sole 
trustee without appointing a successor. Courtenay y. 
Courtenay (h). 

(A) (1846), 3 J. & Lat. 519, 533. 
(i) [1902] 1 Ch. 692. 
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Where a trustee has absconded the Court will make S 11. 
an order vesting the trust estate in the remaining 
trustees. See note to sect. 35, post. 

For a ease in which the estate of a lunatic trustee was 
vested in his remaining co-trustees by the Court in 
Lunacy, see Re Leon {k). 

12. — (1.) Where a deed by which a new Vesting of 
trustee is appointed to perform any trust pj^y?^°' 
contains a declaration by the appointor to the new or 
effect that any estate or interest in any land ing^trua". 
subject to the trust, or in any chattel so sub- tees. 
ject, or the right to recover and receive any 
debt or other thing in action so subject, shall 
vest in the persons who by virtue of the deed 
become and are the trustees for performing 
the trust, that declaration shall, without any 
conveyance or assignment, operate to vest in 
those persons, as joint tenants, and for the 
purposes of the trust, that estate, interest, or 
right. 

(2.) Where a deed by which a retiring 
trustee is discharged under this Act contains 
such a declaration as is in this section men- 
tioned by the retiring and continuing trustees, 
and by the other person, if any, empowered 
to appoint trustees, that declaration shall, 
without any conveyance or assignment, 
operate to vest in the continuing trustees 
alone, as joint tenants, and for the purposes 
of the trust, the estate, interest, or right to 
which the declaration relates. 

(3.) This section does not extend to any 

{k) [1892] 1 Ch. 348. 

e2 
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§ 12. legal estate or interest in copyhold or cus- 
tomary land, or to land conveyed by way of 
mortgage for securing money subject to the 
trust, or to any such share, stock, annuity, or 
property as is only transferable in books kept 
by a company or other body, or in manner 
directed by or under Act of Parliament. 

(4.) For purposes of registration of the 
deed in any registry, the person or persons 
making the declaration shall be deemed the 
conveying party or parties, and the convey- 
ance shall be deemed to be made by him or 
them under a povi^er conferred by this Act. 

(5.) This section applies only to deeds 
executed after the thirty-first of December 
one thousand eight hundred and eighty-one. 

WHere any of tlie trust property consists of the par- 
ticulars mentioned in sub-sect. 3, and difficulties ar& 
anticipated in obtaining a conveyance or transfer, it 
would seem to be tbe more convenient course to apply 
to the Court for an appointment of new trustees and a 
vesting order, instead of making the appointment first 
and tben applying for a vesting order, although the 
latter course may be adopted if desired. See post, p. 96. 

It has been decided that where a mortgagor by- 
deposit of deeds has declared himself trustee of the 
legal estate for the mortgagee, and the mortgagee has- 
in pursuance of a power given by the mortgagor 
appointed new trustees in lieu of the mortgagor, such 
new trustees are "trustees for performing the trust" 
within the meaning of this section, and that a vesting 
declaration in the deed appointing them operates to vest 
the legal estate in them. London and County Banking 
Company Y. Goddard{T). 

[1] [1897] 1 Ch. 642 ; 66 L. J. Ch. 261. 
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§13. 

Purchase and Sale. 

13. — (1.) Where a trust for sale or a Power of 
power of sale of property is vested in a*^ig\o^*g°i 
trustee, lie may sell or concur with any other by ano- 
person in selling all or any part of the pro- ^°"' 
perty, either subject to prior charges or not, 
and either together or in lots, by public auc- 
tion or by private contract, subject to any 
such conditions respecting title or evidence 
■of title or other matter as the trustee thinks 
fit, with power to vary any contract for sale, 
and to buy in at any auction, or to rescind 
any contract for sale and to re-sell, without 
being answerable for any loss. 

(2.) This section applies only if and as far 
as a contrary intention is not expressed in 
the instrument creating the trust or power, 
and shall have effect subject to the terms 
of that instrument and to the provisions 
therein contained. 

(3.) This section applies only to a trust or 
power created by an instrument coming into 
operation after the thirty-first of December, 
one thousand eight hundred and eighty-one. 

[Conveyancing Act, 1881, s. 35.] 

14. — (1.) No sale made by a trustee shall Power to 
be impeached by any beneficiary upon the -ect to de- 
ground that any of the conditions subject P'^ecia^ry 
to which the sale was made may have been tions. 
unnecessarily depreciatory, unless it also 
appears that the consideration for the sale 
was thereby rendered inadequate. 
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§ 14. (2.) No sale made by a trustee shall, after 
" the execution of the conveyance, be im- 
peached as against the purchaser upon the 
ground that any of the conditions subject 
to which the sale was made may have been 
unnecessarily depreciatory, unless it appears 
that the purchaser was acting in collusion 
with the trustee at the time when the con- 
tract for sale was made. 

(3.) No purchaser, upon any sale made by 
a trustee, shall be at liberty to make any 
objection against the title upon the ground 
aforesaid. 

(4.) This section applies only to sales made 
after the twenty-fourth day of December, 
one thousand eight hundred and eighty- 
eight. 

[Trustee Act, 1888, s. 3.] 

Sale hy Tmstees. — The above sections tend to assimi- 
late tlie powers of a trustee in selling to those of any 
ordinary owner of land, and to entitle a purchaser to 
deal with the trustee as he would do with any other 
owner selling. Prior to the passing of the Trustee 
Act, 1888, it had heen held that, however large their 
discretion might be, and whether given them by a 
special power or statute, trustees in making a sale must 
exercise it in a reasonable and proper manner, and must 
not rashly or improvidently introduce a depreciatory con- 
dition for which there is no necessity {Dance v. Gold- 
ingham {m) and Dunn v. Flood (n) ), and each case had 
to be determined on its particular circumstances. Now 



(m) (1873), 8 Ch. 902 ; 42 L. J. Ch. 777. 
(«J (1885), 28 Ch. D. 586 ; 54 L. J. Ch. 370. 
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a beneficiary to impeach the sale as against the trustee S 14. 
must show that,the conditions were unnecessarily depre- ' 
ciatory, and that the price was thereby rendered inade- 
quate, and he could, it would seem, impeach the sale as 
against the purchaser on the same ground at any time 
before execution of the conveyance. After conveyance, 
the beneficiary could only impeach the sale as against 
the purchaser by showing that he was acting collusively 
with the trustee at the time of sale, which would seem 
to mean that he must prove " fraud " against the pur- 
chaser ; and as against the trustee, after conveyance 
the beneficiary's claim (if any) would be for breach of 
trust. The protection given to trustees and purchasers 
by these sections will render it extremely difficult for 
the future to impeach a sale on the ground of deprecia- 
tory conditions, and a purchaser at any rate will not be 
entitled to take an objection which on many occasions 
was probably only taken as a means of escaping from 
the bargain. 

It should be noticed that trustees have no power to 
join with adjoining owners in granting a lease, and it 
would probably be a breach of trust for trustees to 
jointly demise two estates held by them on different 
trusts. See Tolsony. Sheard{o). 

Purchase by Trustees. — The observations already General 

made with regard to the duty of trustees in ascertain- observa- 
, . , T » tions on 

ing the value and title to property proposed for mort- purchase 

gage are, in a great measure, applicable to the case ^J *™^" 

of a purchase : a trustee for purchase must take proper 

steps for ascertaining the value and sufficiency of title. 

As regards the length of title to be required by a 

trustee, it is provided by sect. 8 to the effect that he 

shall not be chargeable with a breach of trust by reason 



(o) (1877), 5 Ch. D. 19. 
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8 14. only of accepting a shorter title ttan may be required 

' by law upon an open contract, if it be such as a person, 

acting with prudence and caution, would haye accepted. 
The length of title which a prudent and cautious man 
would accept must necessarily vary according to the 
circumstances of each case, and the test is, therefore, 
necessarily indefinite. In this particular, a trustee 
must depend almost entirely on the opinion of his legal 
advisers. In advising a trustee, the provision of the 
statute should be regarded rather as a protective pro- 
vision than as inviting trustees generally to accept 
less than a good marketable title ; at any rate, it 
would be right to avoid any unnecessary risk as to 
whether or not the title fulfils the requisite test. There 
may be circumstances in some cases where the acquisition 
of a particular property is of special importance, as, for 
instance, of land immediately adjoining or intersecting 
other property held by the trustees, and where the 
vendor cannot show a very satisfactory title. If the 
amount of purchase-money is considerable, trustees 
would do well to protect themselves by an application to 
the Court asking liberty to purchase notwithstanding 
the state of the title. On such application, which can 
now be inexpensively made, the trustees could state aU. 
the circumstances of the proposed purchase, and their 
reasons for thinking it advantageous. 

Power to 15. A trustee who is either a vendor or a 
sf &™8^'' purchaser may sell or buy without excluding 
Vict. 0.78. the application of section two of the Vendor 
and Purchaser Act, 1874. 

Sect. 2 of the Vendor and Purchaser Act, 1874, regu- 
lates the rights of vendors and purchasers under an 
open contract. 
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16. When any freehold or copyhold here- § 16. 
ditament is vested in a married woman as a Earned 
bare trustee she may convey or surrender it ^oman as 
as if she were a feme sole. tee may 

convey. 
[Vendor and Puroliaser Act, 1874, s. 6.j 

Unless she is a "bare trustee," a woman married 
since the Married Women's Property Act, 1882, who is 
a trustee of real estate for sale cannot convey to a pur- 
chaser except with the concurrence of her husband and 
by a deed acknowledged by her. Re Harkness and 
Allsopj>^s Contract (^p). 

The meaning of the expression " bare trustee " has 
been variously defined. Jessel, M. E., was of the 
opinion that it meant a trustee without any beneficial 
interest [Morgan v. Swansea U. S. A. (§■) ), but the 
generally accepted opinion which has been preferred to 
that expressed by Jessel, M. E., is that a " bare trustee " 
is a trustee to whose office no duties were originally 
attached or who, although such duties were originally 
attached, would on the requisition of his cestui que trust 
be compellable in equity to convey the estate to him. 
Christie Y. Ovingtonir) ; Re Docwra (^s) ; Re Cunningham 
and Frayling {t). 

A married woman mortgagee on being paid all 
principal interest and costs due to her becomes a " bare 
trustee " within the meaning of this section. Re Brooke 
and FremlirHs Contract [u) ; Re Howgate and Osborn's 
Contract (^x). 

(p) [1896] 2 Ch. 358 ; 65 L. J. Ch. 726. 

(?) (1878), 9 Ch. D. 585. 

[r) (1875), 1 Ch. D. 279. 

(s) (1885), 29 Ch. D. 693 ; 54 L. J. Ch. 1151. 

(<) [1591] 2 Ch. 567 ; 60 L. J. Ch. 591. 

(u) [1898] 1 Ch. 647 ; 67 L. J. Ch. 272. 

\x) [1902] 1 Ch. 451, 456. 

T55 
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§17- 

Various Powers and Liabilities. 

Power to 17. — (1-) A trustee may appoint a solicitor 
reodpt of *o ^^ ^^^ agent to receive and give a dis- 
moneyby charge for any money or valuable considera- 
soUdtor?'' tion or property receivable by the trustee 
under the trust, by permitting the solicitor to 
have the custody of, and to produce, a deed 
containing any such receipt as is referred to 
in section fifty-six of the Conveyancing and 
44&45 Law of Property Act, 1881; and a trustee 
lot.o. . ^^ ^^^ ^g chargeable with breach of trust 
by reason only of his having made or con- 
curred in making any such appointment; and 
the producing of any such deed by the soli- 
citor shall have the same validity and effect 
under the said section as if the person ap- 
pointing the solicitor had not been a trustee. 
(2.) A trustee may appoint a banker or 
solicitor to be his agent to receive and give a 
discharge for any money payable to the 
trustee under or by virtue of a policy of 
assurance, by permitting the banker or soli- 
citor to have the custody of and to produce 
the policy of assurance with a receipt signed 
by the trustee, and a trustee shall not be 
chargeable with a breach of trust by reason 
only of his having made or concurred in 
making any such appointment. 

(3.) Nothing in this section shall exempt a 
trustee from any liability which he would 
have incurred if this Act had not been passed, 
in case he permits any such money, valuable 
consideration, or property to remain in the 
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hands or under the control of the banker or § 17. 
solicitor for a period longer than is reason- 
ably necessary to enable the banker or soli- 
citor (as the case may be) to pay or transfer 
the same to the trustee. 

(4.) This section applies only where the 
money or valuable consideration or property 
is received after the twenty-fourth day of 
December, one thousand eight hundred and 
eighty-eight. 

(5.) Nothing in this section shall authorize 
a trustee to do anything which he is in ex- 
press terms forbidden to do, or to omit any- 
thing which he is in express terms directed to 
do, by the instrument creating the trust. 

[Trustee Act, 1888, s. 2. J 

Receipt of purchase-money hy solicitor. — For the pur- Appoint- 
pose of completing a sale, trustees may appoint a ^°& solici- 
solicitor to be their agent in receiving the purchase- receive 
money, such appointment being made by permitting purohase- 
their solicitor to have the custody of and to produce a 
deed containing a receipt for the money. 

This sub-section reverses the law as laid down in Re 
Bellamy and the Metropolitan Board of Works (y), which 
was to the effect that purchase-money payable to 
trustees should either be paid to all the trustees per- 
sonally or paid in to their joint account at a bank. 

The power given to trustees to authorize their solicitor 
to receive purchase-money should be regarded strictly 
as intended to facilitate the business of completing the 
sale, and if they think fit to use this power they should 
take care that their solicitor forthwith pays over the 
amount to themselves. 



(«/) (1883), 24 Ch. D. 387 ; 52 L. J. Cb. 870. 
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§ 17. " Tlie solicitor to receive tlie money must be appointed 

by tbe trustee bimself . The trustee Himself must 
permit the production by the solicitor of a deed with a 
proper receipt clause in order that such production may 
have the effect mentioned in the section. It follows 
that if a purchaser were to pay money to a solicitor 
producing a deed duly executed by a trustee with a 
proper receipt clause, but it turned out that the solicitor 
had stolen the deed or had not been permitted by the 
trustee to have the custody of it and to produce it, the 
purchaser would not be protected by the section. See 
Day V. Woolwich Equitable Building Society I^z). At the 
same time, ordinary business transactions cannot be 
carried on without some amount of trust, and if a pur- 
chaser in an ordinary case were without reason to 
require proof that a solicitor, purporting to act for 
trustees and producing a proper deed, had their per- 
mission to have the custody of it and to produce it, the 
purchaser would prima facie be acting unreasonably, 
and would probably have to pay for his excess of 
caution." Lord Lindley, Re Hetling and Merton's Con- 
tract (a). 

It seems a pity that the legislature did not insert that 
trustees may by writing appoint their solicitor to be an 
agent to receive purchase-money instead of enacting 
indirectly that the effect of permitting their solicitor to 
produce the deed of conveyance should operate as an 
authority to the solicitor to receive the money ; it is 
probable that few trustees, in fact, know the efBect of 
sending a completed engrossment to their solicitor, and 
their attention is not thereby directly called to the 
authority which they are impliedly giving. In signing 
an express authority the matter would be brought 
immediately before them. 

[z] (1889), 40 Ch. D. 491 ; 58 L. J. Oh. 280. 
(«) [189.3] 3 Oh. 269, 280 ; 62 L. J. Ch. 783. 
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Probably a solicitor should not accept payment by § 17. 
cheque under this section without special authorization. ' 

See Blumherg v. Life Interests and Reversiofiary Securi- 
ties Corporation (5). 

There is little doubt that if trustees permit the pur- 
chase-money to remain in their solicitor's hands any 
longer than is reasonably necessary to enable him to 
transn:iit it, they wiU be personally responsible for any 
loss which may happen. Re Dewar (c) ; Wyman v. 
Paierson{d). 

It must be remembered that the above section makes 
no alteration in the law as to allowing money to be 
received by a co-trustee or to remain in his hands, and 
a purchaser cannot be required to pay one of several 
trustees as the appointed agent of the other trustees. 
Re Flower and the Metropolitan Board of Works {e). 
Whether trustees may appoint one of their number who 
is a solicitor to be their agent under this section seems 
to be uncertain. 



Bankers. — The business of bankers being to keep safe Receipt by- 
custody of their customers' money, trustees may pro- ''ankers, 
perly allow trust money to remain in the custody of 
their bankers for anj- reasonable period pending invest- 
ment, and if the investment cannot be made at once 
they should place the money on deposit. There ought 
not, however, to be any long delay in making an in- 
vestment, and a trustee allowing money to remain on 
deposit for an unreasonable time at a bank instead of 
investing it will be chargeable with the loss to the trust 
estate incurred thereby, i.e., the difference between the 



(S) [1897] 1 Ch. 171 ; 66 L. J. Ch. 127. 
[c) (1885), 33 "W. R. 497. 
{d) [1900] A. 0. 271 ; 69 L. J. P. C. 32. 
(e) (1884), 27 Oh. D. 592 ; 53 L. J. Ch. 955. 
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§ !'''• interest paid by the bank and tbe income that would 
have been derived from an investment in authorized 
securities. Of. Melville v. Park {/). In the case of 
Cann v. Cann {g) trustees left a sum of 500Z. on deposit 
at a bank for fourteen months in the hope of finding an 
investment on mortgage. In deciding the case adversely 
to the trustees, Kay, J., said that, without wishing to 
draw a hard and fast line, he considered fourteen months 
was too long, and that if after six months the trustees 
could not have obtained a mortgage, they ought to have 
invested in Consols. And where trustees and executors, 
after payment of debts, kept the balance of the estate 
at their bankers' uninvested, and to the credit of their 
own account, the Court charged them with interest on 
the balance from the date when the debts were paid, as 
amounting to a borrowing by the executors from the 
estate. Re Jones (Ji). 

Power to 18.^ — (1.) A trustee may insure against loss 
tuUding. or damage by fire any building or other in- 
surable property to any amount (including 
the amount of any insurance already on f ootj 
not exceeding three equal fourth parts of the 
full value of such building or property, and 
pay the premiums "for such insurance out of 
the income thereof or out of the income of 
any other property subject to the same trusts, 
without obtaining the consent of any person 
who may be entitled wholly or partly to such 
income. 

(2.) This section does not apply to any 
building or property which a trustee is bound 



(/) (1896), 24 Rettie, 243. 
(V) (1884), 33 W. R. 40. 
[h) (1883), 49 L. T. 91. 
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forthwith to convey absolutely to any bene- § 18. 
ficiary upon being requested to do so. ' 

(H.) This section applies to trusts created 
either before or after the commencement of 
this Act, but nothing in this section shall 
authorize any trustee to do anything which 
he is in express terms forbidden to do, or to 
omit to do anything which he is in express 
terms directed to do, by the instrument 
creating the trust. 

[Trustee Act, 1888, s. 7.] 

19. — (1.) A trustee of any leaseholds for Power of 
lives or years which are renewable from time reufwabif 
to time, either under any covenant or con- leaseholds 
tract, or by custom or usual practice may, if andTalTe 
he thinks fit, and shall, if thereto required by money for 
any person having any beneficial interest, pose^"^" 
present or future, or contingent, in the lease- 
holds, use his best endeavours to obtain from 
time to time a renewed lease of the same 
hereditaments on the accustomed and reason- 
able terms, and for that purpose may from 
time to time make or concur in making a 
surrender of the lease for the time being sub- 
sisting, and do all such other acts as are 
requisite : Provided that, where by the terms 
of the settlement or will the person in posses- 
sion for his life or other limited interest is 
entitled to enjoy the same without any obli- 
gation to renew or to contribute to the ex- 
pense of renewal, this section shall not apply 
unless the consent in writing of that person 
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§ 19. is obtained to the renewal on the part of the 
trustee. 

(2.) If money is required to pay for the 
renewal, the trustee effecting the renewal 
may pay the same out of any money then in 
his hands in trust for the persons beneficially 
interested in the lands to be comprised in the 
renewed lease, and if he has not in his hands 
sufficient money for the purpose, he may 
raise the money required by mortgage of the 
hereditaments to be comprised in the renewed 
lease, or of any other hereditaments for the 
time being subject to the uses or trusts to 
which those hereditaments are subject, and 
no person advancing money upon a mortgage 
purporting to be under this power shall be 
bound to see that the money is wanted, or 
that no more is raised than is wanted for the 
purpose. 

(3.) This section apjolies to trusts created 
either before or after the commencement of 
this Act, but nothing in this section shall 
authorize any trustee to do anything which he 
is in express terms forbidden to do, or to omit 
to do anything which he is in express terms 
directed to do, by the instrument creating 
the trust. 

[Trustee Act, 1888, s. lO.J 

The object of this section is to remove the liability of 
trustees, and not to alter the law as between tenant for 
life and remainderman. Re Baring (J). 



(i) [1893] 1 Ch. eo ; 62 L. J. Ch. 50. 
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20. — (1.) The receipt in writing of any §20. 
trustee for any money, securities, or other Po^er of 
personal property or effects payable, trans- trustee to 
ferable, or deliverable to him under any trust ceipta. 
or power shall be a sufficient discharge for 
the same, and shall effectually exonerate the 
person paying, transferring, or delivering the 
same from seeing to the application or being 
answerable for any loss or misapplication 
thereof. 

(2.) This section applies to trusts created 
either before or after the commencement of 
this Act. 

[Conveyancing and Law of Property Act, 1881, s. 36.] 

It should be noted that where property subject to the 
trusts of a will or settlement is situate abroad, it is 
still advisable to insert a " receipt clause " in the will 
or settlement. See Key and Elphinstone, 7th edit., 
II., 524. 

21. — (1.) An executor or administrator Power for 
may pay or allow any debt or claim on any andTrus- 
evidence that he thinks sufficient. tees to 

(2.) An executor or administrator, or two p°un^_ ^^ 
or more trustees, acting together, or a sole 
acting trustee where by the instrument, if 
any, creating the trust a sole trustee is 
authorized to execute the trusts and powers 
thereof, may, if and as he or they may think 
fit, accept any composition or any security, 
real or personal, for any debt or for any 
property, real or personal, claimed, and may 
allow any time for payment for any debt, and 
may compromise, compound, abandon, sub- 
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§ 21. mit to arbitration, or otherwise settle any 
debt, account, claim, or thing whatever re- 
lating to the testator's or intestate's estate or 
to the trust, and for any of those purposes 
may enter into, give, execute, and do such 
agreements, instruments of composition or 
arrangement, releases, and other things as to 
him or them seem expedient, without being 
responsible for any loss occasioned by any 
act or thing so done by him or them in good 
faith. 

(3.) This section applies only if and as far 
as a contrary intention is not expressed in 
the instrument, if any, creating the trust, 
and shall have effect subject to the terms of 
that instrument, and to the provisions therein 
contained. 

(4.) This section applies to executorships, 
administratorships and trusts constituted or 
created either before or after the commence- 
ment of this Act. 

LCbnveyancing and Law of Property Act, 1881, s. 37.] 

This Bection does not empower an executor to com- 
promise an action in wtich tlie validity of the will under 
whicli lie is executor is in question. In such a case the 
question compromised is the executor's actual title to 
compromise, and a man cannot become an executor at 
the expense of his trust property and then claim 
statutory protection for the price paid. Abdullah t. 
Hickards (/c) ; Graham v. M' Cashin (/). 

The power of settling claims hereby given to execu- 



[k) (1888), i Times E. 622. 
(I) (1901), 1 Ir. E. 404. 
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tors is not, of course, confined to debts of the testator, § 21. 
but extends to other claims, e.g., a claim by a person ^ ~ ' 

who seeks to come in under the wiU and share as 
residuary legatee. Re Warren {m). 

The introduction of "administrator" is new, not 
having been included in the corresponding section in 
the Conveyancing Act. 

22. — (1.) Where a power or trust is given Powers of 
to or vested in two or more trustees jointly, more 
then, unless the contrary is expressed in the trustees. 
instrument, if any, creating the power or 
trust, the same may be exercised or per- 
formed by the survivor or survivors of them 
for the time being. 

(2.) This section applies only to trusts 
constituted after or created by instruments 
coming into operation after the thirty-first 
day of December, one thousand eight hun- 
dred and eighty-one. 

[Conveyancing and Law of Property Act, 1881, s. 38.] 

23. A trustee acting or paying money in Exonera- 
good faith under or in pursuance of any tiu^tees in 
power of attorney shall not be liable for any respect of 
such act or payment by reason of the fact powe™ of 
that at the time of the payment or act the attorney. 
person who gave the power of attorney was 
dead or had done some act to avoid the 
power, if this fact was not known to the 
trustee at the time of his so acting or 
paying. 



(m) (1884), 53 L. J. Ch. 1016. 
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§ 23. Provided that nothing in this section shall 
affect the right of any person entitled to the 
money against the person to whom the pay- 
ment is made, and that the person so entitled 
shall have the same remedy against the per- 
son to whom the payment is made as he 
would have had against the trustee. 

[22 & 23 Vict. c. 35, s. 26 ; Conveyancing and Law of 
Property Act, 1881, b. 47.] 

This BBction substantially reproduces sect. 26 of Lord 
St. Leonards' Act, which was not repealed by the Con- 
veyancing and Law of Property Act, 1881, and it is 
to be observed that sect. 47 of the Conveyancing and 
Law of Property Act, 1881, is not repealed by this Act. 
That section is wide enough in terms to include trustees, 
but it is open to argument that the present section of the 
Trustee Act, 1883, supersedes sect. 47 of the Convey- 
ancing Act, so far as it relates to trustees, or that the 
latter section, sect. 26 of Lord St. Leonards' Act not 
being repealed, was never intended to refer to trustees. 
Sect. 47 of the Conveyancing Act provides for the case 
of the lunacy, unsoundness of mind, or bankruptcy of 
the donor of the power of attorney, but it is very 
doubtful if the event of lunacy or unsoundness of mind 
is covered by the above section. As regards the event 
of bankruptcy, the case is probably covered by the 
words " some act to avoid the power." As to the effect 
of the bankruptcy of the donor of a power of attorney 
see Re Douglas (ra), in which it was said that as a general 
rule a power of attorney must be treated as revoked by 
an act of bankruptcy. 



(«) (1872), 7 Ch. 534, 548 ; 41 L. J. Bank. 49. 
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24. A trustee shall, without prejudice to § 24. 
the provisions of the instrument, if any, impHed 
creating the trust, be chargeable only for indemnity 
money and securities actually received by tees. 
him notwithstanding his signing any receipt 
for the sake of conformity, and shall be 
answerable and accountable only for his own 
acts, receipts, neglects, or defaults, and not 
for those of any other trustee, nor for any 
banker, broker, or other person with whom 
any trust moneys, or securities may be de- 
posited, nor for the insufficiency or deficiency 
of any securities, nor for any other loss, 
unless the same happens through his own 
wilful default ; and may reimburse himself, 
or pay or discharge out of the trust premises, 
all expenses incurred in or about the execu- 
tion of his trusts or powers. 

[22 & 23 Vict. c. 35, s. 31.J 

This section substantially reproduces sect. 31 of Lord 
St. Leonards' Act. That section gave expression to 
what was known as the common indemnity clause, 
■which was usually inserted in instruments of trust, and 
it did not alter the law as then administered by Courts 
of Equity (see judgment of Lord Selborne, in Rr 
Brier {o)). " With whom any trust moneys or securi- 
ties may be deposited " means properly deposited {^per 
Lord Selborne, in the case last referred to). It is 
clear that this section will not exonerate a trustee who 
improperly parts with the custody or control of the trust 
fund. 



(o) (1884), 26 Ch. D. 238, 243. 
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§ 24. The trustees' expenses, including the costs of an 

action bond fide and reasonably brought for the protec- 
tion of the trust estate, are a first charge on both the 
income and the corpus of that estate, and may be retained 
out of income until they can be raised out of the corpus. 
Stott V. Milne (p). 

Part III. — Powers of the Court. 



Afpointment of New Trustees and Vesting Orders. 

Power of 25. — (1.) The High Court may, whenever 
to%pSut it is expedient to appoint a new trustee or 
newtrus- new trustees, and it is found inexpedient, 



difficult, or impracticable so to do without 
the assistance of the Court, make an order 
for the appointment of a new trustee or new 
trustees either in substitution for or in addi- 
tion to any existing trustee or trustees, or 
although there is no existing trustee. In 
particular and without prejudice to the 
generality of the foregoing provision, the 
Court may make an order for the appoint- 
ment of a new trustee in substitution for 
a trustee who is convicted of felony, or is a 
bankrupt. 

(2.) An order under this section, and any 
consequential vesting order or conveyance, 
shall not operate further or otherwise as a 
discharge to any former or continuing trus- 
tee than an appointment of new trustees 
under any power for that purpose contained 
in any instrument would have operated. 

(3.) Nothing in this section shall give 



(p) (1884), 25 Ch. D. 710. 
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power to appoint an executor or adminis- § 25. 
trator. 



[Trustee Act, 1850, ss. 32, 36 ; Trustee Act, 1852, 
ss. 8, 9 ; Bankruptcy Act, 1883, s. 147.] 

Before maiing an application to the Court for the 
appointment of a new trustee or trustees, it is essential 
to ascertain (1) that the Court has jurisdiction to make 
the appointment, and (2) that the case is one in which 
the Court -will exercise that jurisdiction. 

Apart from the special jurisdiction conferred by Inherent 

statute, a Court of Equity has an inherent jurisdiction Jl^risdic- 
. . , ^ '' tion of a 

to appoint or remove a trustee. Letterstedt v. Broers {q) ; Court of 

Story's Equitable Jurisprudence, § 1287 sqq. (r). This ^V^i'J- 

jurisdiction enables the Court to appoint a trustee or 

trustees in cases in which an appointment could not be 

made under this section, e.(/., where property is left in 

trust and no trustee is appointed by the deed or will 

creating the trust {Dod/cin v. Brunt (s) ), or where it is 

desired to discharge a trustee without appointing a new 

trustee in his place. Re Chetwynd' s Settlement {t). This 

jurisdiction may be exercised in an action to administer 

a trvist or on an application by summons asking for 

administration of a trust ; but there is no jurisdiction, 

inherent or statutory, to dismiss a trustee for misconduct 

or upon any controversial ground except in an action 

brought for that purpose. 

The Court has no jurisdiction to appoint new trustees 

against the wishes of a person in whom the statutory 

power of appointing new trustees is vested, and who is 



(y) (1884), 9 A. C. 371 ; 53 L. J. C. P. 44. 
(r) Cf. the cases of Traved v. Danvers (1678), Finch, 380 ; 
Uredale t. JEtlrie/c (1682), 2 Chan. Cases, 130. 
(«) (1868), 6 Eq. 580. 
(() [1902] 1 Ch. 692. 
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§ 25. able and willing to exercise that power. Be Higgin- 
bottom (m). 
When the Where there is no difficulty in mating an appoint- 
^°pj^^'^^ ment out of Court, under sect. 10, the Court will not 
ordinarily appoint under this section (iJe John Gibbon's 
Trusts {x) ) ; but where it is necessary to apply for a 
vesting order the Court will, on the ground of expe- 
diency, appoint the new trustees or trustee, in whom 
jointly with the continuing trustees or trustee the pro- 
perty is to be vested ; there is, however, no jurisdiction 
to re-appoint trustees, already validly appointed out of 
Court, merely for the purpose of making a conse- 
quential vesting order. Re Vicat (y), and Re Deiohirst' s 
Trusts (z). For an ingenious method of avoiding this 
difficulty see Re Siocken's Settlement Trusts (a) ; but 
whether that case would be followed quare. 

The powers given by sect. 10 are so wide that it 
should not often now be necessary to apply to the Court 
to appoint new trustees, except in cases where a vesting 
order is required. It would seem that an application is 
necessary when all the trustees have predeceased the 
testator. Re Smirthwaite' s Trusts (J) ; and compare 
Nicholson v. Field {c). 

"Where prior to his death the last trustee had com- 
mitted a breach of trust, and his legal personal repre- 
sentatives were therefore unwilling to appoint a new 
trustee, the Court made the appointment on the ground 
that it was "impracticable" to appoint otherwise {Re 
Fillings'' Trusts {No. l){d)), and the Court would pro- 

(h) [1892] 3 Ch. 132 ; 62 L. J. Ch. 74. 
[x) W. N. (1882) 12 ; 30 W. E. 287. 
(y) (1886), 33 Ch. D. 103 ; 55 L. J. Ch. 843. 
(z) (1886), 33 Ch. D. 416 ; 55 L. J. Ch. 842. 
{a) W. N. (1893) 203. 

(b) (1871), 11 Eq. 261 ; 40 L. J. Ch. 176. 

(c) [1893] 2 Ch. 511 ; 62 L. J. Ch. 1015. 

(d) (1883), 27 Sol. J. 199. 
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bably appoint wliere it is doubtful in wliom tlie power § 25. 
of appointment is vested, and, possibly, where the 
donees of the power are abroad and inaccessible. Of. 
Be Humphry'' s Estate (^e). 

The Court has power under this section to appoint an Increasing 
additional trustee although no other change is being ii"i>id™- 
made in the trusteeship. Ee Braclienlury (_/ ) ; Re Greg- 
son's Trusts (g). Semhle, such an appointment cannot 
be made out of Court under sect. 10. See Re GregsorU s 
Trusts (g). 

" Either from want of jurisdiction or from refusal to Deoreas- 
exercise it, the Court did not in fact discharge trustees J°^ ni™- 
tmder the Trustee Act, 1850, without appointing new trustees, 
trustees in their place ; and the same practice must 
obtain under the Trustee Act, 1893." Parwell, J., 
Ee Chetwy7id's Settlement (Ji) ; and see Ee Colyer {i). 
Although the Court cannot reduce the number of trustees 
under this section where no new appointment is made, 
this may be done in an administration action under the 
inherent jurisdiction of the Court. Vide supra. 

On a new appointment being made by the Court it is 
not necessary to keep up the original number of 
trustees. Cf. Re Lees' Settlement Trusts (k). 

The Court has power to appoint separate trustees, and Separate 
will do so without requiring the appointment of new 
trustees of the rest of the trust property. Ee Moss's 
Trusts (I). 

Felon or Bankrupt. — The Court has jurisdiction either 
upon summons or petition to remove a felon or bankrupt 

(e) (1855), 1 Jur. N. S. 921. 

(/) (1870), 10 Eq. 4.5 ; 39 L. J. Ch. 635. 

y) (1886), 34 Ch. D. 209 ; 56 L. J. Ch. 286. 

(A) [1902] 1 Ch. 692. 

(«) W. N. (1880) 131 ; 50 L. J. Ch. 79. 

(k) [1896] 2 Ch. 508 ; 65 L. J. Ch. 770. 

(?) (1888), 37 Ch. D. 513 ; 57 L. J. Ch. 423. 

E. F 
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§ 25. trustee and to appoint a new trustee in substitution for 
— him, but it depends on tlie circumstances of each par- 
ticular case whether or not the Court will exercise the 
jurisdiction. Re BaiusorHs Trusts (m). 

Lunatic. — There is jurisdiction in the High Court to 
appoint a new trustee under this section in the place of 
a sole surviving trustee who is a lunatic not so found, 
but there is no jurisdiction to make a vesting order 
(i?e M. (n) ) ; where a vesting order is required, resort 
must be had to the jurisdiction in lunacy. Cf. Re 
C. M. O. (o). 

Sub-8. 3. Executors. — Sub-sect. 3 excludes the decision in Re 
Moore (p). In that ease a testator had bequeathed all 
his property to his wife for life, and appointed her sole 
executrix ; after her death he bequeathed certain lega- 
cies ; he had not appointed any trustees of his wiU. 
Kay, J>, held that the Court had jurisdiction to appoint 
new trustees, in the place of the widow retiring, to 
perform the duties incident to the executorship. This 
decision was doubted by Cotton, L. J., in Re Willey {q), 
and the result of this sub-section seems to be that the 
decision in Re Moore, so far as it involved any 
general proposition, is excluded. See also Eaton v. 
Daines {r). 

Possibly the sub-sect. 3 was directed to exclude a 
possible meaning of " trustee " derivable from the de- 
finition clause. At any rate, it is difficult to see why (if 
such a sub-section was necessary in sect. 25) a similar 

(m) W. N. (1899) 134. 

(n) [1899] 1 Oh. 79 ; 68 L. J. Ch. 86. 

(o) [1898] 2 Oil. 324 ; 67 L. J. Oh. 468. 

(;j) (1882), 21 Oh. D. 778. 

{q) "W. N. (1890) 1. 

(r) W. N. (1894) 32. 
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sub-section was not inserted in sects. 10 and 11, and, S 25. 
indeed, in other parts of the Act -where corresponding 
sections in the repealed statutes obviously did not apply 
to "executors" or "administrators." 



Persons luhom the Court will Appoint. 

In making an appointment the Court will have regard 
to the following principles : (1) it will regard the wishes 
of the author of the trust ; (2) it will not appoint a 
person with a view to the interests of some cestuis que 
trustent in opposition to those of others ; and (3) it will 
consider whether the appointment will promote or 
impede the execution of the trust. Re Tempest (s). 

The Court will not refuse to appoint a person merely 
because the continuing trustee refuses to act with him 
{Ee Tempest (,«) ) ; but will not appoint the tenant for 
life or his solicitor (Re Earl of Stamford (t) ), nor will it 
allow a sole trustee who is a solicitor to appoint his son 
and partner. Re No7-ris {li). 



Peoceduee. 

Form of Application. — The application should ordi- 
narily be made by summons (E. S. C, Ord. 55, r. 13a) ; 
where it is not made in a pending matter it must be by 
originating summons. The right to present a petition 
is kept alive by Ord. 54b, r. 2, but this course should not 
be adopted unless there are special circumstances of diffi- 
culty in the case. See Re Broadwood (x) ; Re Morris (y). 



(s) (1866), 1 Ch. 485 ; 35 L. J. Ch. 632. 

(i!) [1896] 1 Ch. 288 ; 65 L. J. Ch. 134. 

(«) (1884), 27 Ch. D. 333 ; 53 L. J. Ch. 913. 

\x) (1886), 55 L. J. Ch. 646. 

(V) W. N. (1889) 31 ; 60 L. T. 96. 

f2 
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25. Parties. — As to who may apply, see sect. 36, 

~ Ordinarily all the cestuis que trustent and the trustees, 
continuing and retiring, should be before the Court ; 
hut see the Practice Note W. N. (1901) 85, where 
Kekewich, J., remarked, after reading a memorandum 
on the subject furnished him by the senior registrar, 
that he did not understand the meaning to be that there 
must be an express order dispensing with service on 
certain beneficiaries, but only that the Court would pro- 
ceed in their absence. He had himself frequently made 
orders for the appointment of new trustees without 
requiring the attendance of or service on a person of 
unsound mind, an absconding debtor, or a person out 
of the jurisdiction, provided that the interests of such 
persons were fairly represented. In truth the practice 
might shortly be stated to be that the judge exercised 
his discretion according to the circumstances of each 
case as it came before him, taking care to ascertain who 
were the parties and what were their interests, and 
being satisfied, as far as could be on non-contentious 
applications, that there was a fair hearing of all possible 
contentions as to the persons to be appointed trustees 
and otherwise. It was a discretionary jurisdiction 
which required great care, and was attended with some 
difficulty. 



Vesting 26. In any of the following cases» 

orders as „„»„„i 

to laud, namely:— 

(i.) Where the High Court appoints or ha& 
appointed a new trustee ; and 

(ii.) Where a trustee entitled to or possessed 
of any land, or entitled to a con- 
tingent right therein, either solely or 
jointly with any other person, — 
(a) is an infant, or 
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(b) is out of the jurisdiction of the § 26. 

High Court, or 

(c) cannot be found ; and 

(iii.) Where it is uncertain who was the 
survivor of two or more trustees 
jointly entitled to or possessed of any 
land ; and 

(iv.) Where, as to the last trustee known 
to have been entitled to or possessed 
of any land, it is uncertain whether 
he is living or dead ; and 

(v.) Where there is no heir or personal 
representative to a trustee who was 
entitled to or possessed of land and 
has died intestate as to that land, or 
where it is uncertain who is the heir 
or personal representative or devisee 
of a trustee who was entitled to or 
possessed of land and is dead ; and 

(vi.) Where a trustee jointly or solely en- 
titled to or possessed of any land, or 
entitled to a contingent right therein, 
has been required, by or on behalf of 
a person entitled to require a convey- 
ance of the land or a release of the 
right, to convey the land or to release 
the right, and has wilfully refused or ' 

neglected to convey the land or re- 
lease the right for twenty-eight days 
after the date of the requirement ; 

the High Court may make an order (in this 
Act called a vesting order) vesting the land 
in any such person in any such manner and 
for any such estate as the Court may direct, 
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§ 26. or releasing or disposing of the contingent 
right to such person as the Court may direct. 

Provided that- — ■ 

(a.) Where the order is consequential on 
the appointment of a new trustee the 
land shall be vested for such estate as 
the Court may direct in the persons 
who on the appointment are the 
trustees ; and 

(b.) Where the order relates to a trustee 
entitled jointly with another person, 
and such trustee is out of the jurisdic- 
tion of the High Court or cannot be 
found, the land or right shall be 
vested in such other person, either 
alone or with some other person. 

[Trustee Act, 1860, ss. 7 — 15, and 34-; Trustee Act, 
1852, s. 2.J 
Of. cases under sect. 35, post, and Seton (6th ed.), 
1228—1237. 

(ii.) Entitled to or Possessed of.- — This expression through- 

out the section has been substituted for the expression 
"seised or possessed of," -which -was used in the corre- 
sponding sections of the Trustee Act, 1850. The altera- 
tion appears to have been made for the purpose of in- 
cluding the case of leaseholds. 

Jointly. — This -word is not used strictly in the sense of 
joint tenancy-at-law : for instance, it will include the 
case of land vested in coparceners. Ee Greemvood's 
Trusts (z). 



(z) (1884), 27 Ch. D. 359 ; 54 L. J. Ch. 623. 
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Infant Lunatic. — Where the trustee was both an § 26. 
infant and a lunatic, vesting orders under the Trustee ...... 

Act, 1850, were made in the Chancery Division, and not Xrustee 
in Lunacy {Re Arroivsmith! s Trusts {a), and the Lunacy infant and 
Act, 1890, sect. 143, saved the jurisdiction of the High 
Court as to vesting orders in the case of any lunatic 
trustee or mortgagee who is an infant. And compare 
Re M. (5). 



Lunatic-Trustee out of the Jurisdiction. — In such a (ii.) (b) 
case the order may be made in the Chancery Division Trustee 
alone. Re Gardner'' s Trusts (c) ; and cf . Re M. (d). and out of 

jurisdic- 
tion. 
Cannot he Found. — This includes an absconding (jj \ /c) 
bankrupt. Dugmore v. Suffieldie). 



" Wilful Refusal." — A trustee's conduct in not con- "Wilful 
veying cannot be considered " wilful " if the title of the refusal." 
applicant to call for a conveyance is subject to a dispute, 
which leads the trustee to entertain a bondfde doubt as 
to his title. Cotton, L. J., Re Mills' Trusts (f). 

Neglect. — Where mortgagor had covenanted to sur- 
render copyholds and neglected for twenty-eight days 
after demand and the tender of an engrossment, a 
vesting order was made without the service of the 
petition on the mortgagor. Re Cr Otoe's Mortgage (g). 



(a) (1858), 6 W. R. 642. 

(i) [1899] 1 Ch. 79, 82 ; 68 L. J. Ch. 86. 

(c) (1878), 10 Ch. D. 29. 

{d) [1899] 1 Ch. 79, 82 ; 68 L. J. Ch. 86. 

(e) W. N. (1896) 50. 

(/) (1888), 40 Ch. D. 14, 19. 

(Si) (1871), 13 Eq. 26. 
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§ 26. The petition must not be presented till the twenty- 
eight days have expired. Re Knox^s Trusts (A). 

Where a sole trustee for a person absolutely entitled 
died intestate and without an heir, the Court made an 
order vesting the land in the person absolutely entitled 
{Re Godfrey^ s Trusts (i) ) ; and if that decision is 
followed, it would seem that a similar order might be 
made in the Chancery Division, in simple cases where 
a sole trustee for a person absolutely entitled is an 
infant or out of the jurisdiction, or cannot be found. 
The Lords Justices sitting in Lunacy will not make such 
an order, as they would be thereby administering a 
trust (i?e Currie{lc), and Re Holland {I)) ; and it is 
probable that the Chancery Division would only do so 
in the simplest cases. 

Constructive Trustees — Vendor and Purchaser. — Speat- 
ing generally, where a vendor dies before the contract 
has been completed, the Court will not mate a vesting 
order in favour of the purchaser until his right to 
specific performance has been established by a judg- 
ment. Re Carpenter (jn) ; and Re Colling (ra). 

An exception to the general rule appears to have 
been made in favour of purchasers who have compul- 
sory powers of purchase, and vesting orders have been 
made in such cases {Re Russell's Estate (o) ; and Re 
Lowry's Will {p) ) ; but it is doubtful if the principle of 
those cases is correct. See observations of Cotton, L. J. 
Re Colling {n). 

(A) [1896] 1 Ch. 538 ; 64 L. J. Ch. 402. 

(i) (1883), 23 Ch. D. 205 ; 52 L. J. Ch. 479. 

{k) (1878), 10 Ch. D. 93. 

(I) (1881), 16 Ch. D. 673. 

(m) (1854), Kay, 418. 

(«) (1886), 32 Ch. D. 333 ; 56 L. J. Ch. 486. 

(o) (1866), 35 L. J. Ch. 461. 

[p) (1872), 15 Eq. 78 ; 42 L. J. Ch. 509. 
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If, however, tke purchase-money is paid to the vendor § 26. 
in his lifetime, he becomes a trustee of the legal estate 
for the purchaser, and a vesting order can be obtained 
under the Trustee Act (iJe Cuming {q) ), which has 
been followed (see per Cotton, L. J., lie Colling (ra) ) ; 
and where the contract had been in effect completed, 
and possession given, and the purchaser was ready to 
pay a final instalment of purchase-money which by the 
terms of the contract had then become payable, the 
Court in Lunacy made a vesting order, on the footing 
that a decree for specific performance would be a matter 
of course. Re Pagani{r). 

Where a vendor dies before completion, his legal 
personal representative can now, in most cases, com- 
plete the sale under the 4th section of the Conveyancing 
Act. 

In Re Martin's Trusts {s), land which had been pur- 
chased by a land company was conveyed to their secre- 
tary, the conveyances purporting to be made to him as 
beneficial owner. The secretary having become of un- 
sound mind, a petition was presented on the footing 
that he was an implied or constructive trustee, and 
asking for the appointment of a new trustee and vesting 
order. North, J., was of opinion that the proper course 
would be to declare him a trustee by judgment in an 
action, and then obtain the necessary vesting order in 
Lunacy, and this was accordingly done. 

Pboceduee. 

An application for a vesting order should be made 
by petition [E. S. C, Ord. 54b, r. 2], excepting (1) when 
it is consequential on the appointment of a new trustee, 

(?) (1869), 5 Ch. 72. 
(r) [1892] 1 Ch. 236. 
(«) (1887), 34 Ch. D. 618. 

r5 
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§ 26. whether made hy the Court or a judge or out of Court 
[Ord. 55, r. 13a (b)] ; or (2) -when it is made in any 
case where a judgment or order has been given or 
made for the sale, conveyance, or transfer of any land 
or stock, or the suing for or recovering any chose in 
action [Ord. 55, r. 13a (c)]. In either of these latter 
cases the application should ordinarUy be made by 
summons [Ord. 55, r. 13a]. Any petition or summons 
should state the section or sections of the Act under 
which it is proposed that the order should be made 
[Ord. 54b, r. 4a]. As to parties, cf. notes on sect. 25, 
ante, and sect. 36, post. 



Orders as 
to con- 
tingent 
rights of 
unborn 
persons. 



27. Where any land is subject to a con- 
tingent right in an unborn person or class of 
unborn persons who, on coming into exist- 
ence would, in respect thereof, become en- 
titled to or possessed of the land on any trust, 
the High Court may make an order releasing 
the land from the contingent right, or may 
make an order vesting in any person the 
estate to or of which the unborn person or 
class of unborn persons would, on coming 
into existence, be entitled or possessed in the 
land. 

[Trustee Act, 1850, s. 16.] 



Vesting 
order in 
place of 
convey- 
ance by 
infant 
mort- 
gagee. 



28. Where any person entitled to or pos- 
sessed of land, or entitled to a contingent 
right in land, by way of security for money, 
is an infant, the High Court may make an 
order vesting or releasing or disposing of the 
land or right in like manner as in the case of 
an infant trustee. 

[Trustee Act, 1850, ss. 7, 8.] 
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The infant should be a party to the proceedings. Re | 28. 
Adams' Trusts [t). ~~ 

For a case where an order was made vesting the 
legal estate in copyholds outstanding in an infant cus- 
tomary heir of a mortgagee in the mortgagee's 
executors, see Se Fraiildt/n's Mortgages {u)); and for 
an order vesting the legal estate of lands to which an 
infant was entitled in mortgagees by deposit of title 
deeds who were entitled to call for a legal mortgage, 
see Re Jones' Mortgage {x). 

29. Where a mortgagee of land has died Vesting 
•without having entered into the possession piaoe of 
or into the receipt of the rents and profits oo^i^ey- 

a -I 1 !• i!i anee by 

thereof, and the money due m respect ot the heir, or 
mortgage has been paid to a person entitled ^^^^^1^°^ 
to receive the same, or that last-mentioned or per- 
person consents to any order for the recon- p°esenta- 
veyance of the land, then the High Court ti^o* 
may make an order vesting the land in such gagee. 
person or persons in such manner and for 
such estate as the Court may direct in any 
of the following cases, namely, — 

(a) Where an heir or personal representa- 

tive or devisee of the mortgagee is out 
of the jurisdiction of the High Court 
or cannot be found; and 

(b) Where an heir or personal representa- 

tive or devisee of the mortgagee on 
demand made by or on behalf of a 
person entitled to require a convey- 



(i) (1887), 35 W. E. 770. 
(«() "W. N. (1888) 217. 
ij) (1888), 59 L. T. 859. 
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§ 29. ance of the land has stated in writing 

that he will not convey the same or 
does not convey the same for the space 
of twenty-eight days next after a 
proper deed for conveying the land 
has been tendered to him by or on 
behalf of the person so entitled ; and 

(c) Where it is uncertain which of several 

devisees of the mortgagee was the 
survivor ; and 

(d) Where it is uncertain as to the survivor 

of several devisees of the mortgagee or 
as to the heir or personal representative 
of the mortgagee whether he is living 
or dead ; and 

(e) Where there is no heir or personal 

representative to a mortgagee who has 
died intestate as to the land, or where 
the mortgagee has died and it is un- 
certain who is his heir or personal 
representative or devisee. 

[Trustee Act, 1850, s. 19.] 

The main object of this section would seem to be to 
enable a mortgagor who is in a position to pay off the 
mortgage, or otherwise arrange with the person entitled 
to the mortgage-money, to obtain a reconveyance or 
transfer of the mortgaged property in any of the events 
enumerated in the section. 

The corresponding section in the Trustee Act, 1850, 
Tras passed at a time when it frequently happened, on 
the death of a mortgagee, that' the property mortgaged 
and the right to receive the mortgage-money became 
vested in different persons : the property in the heir or 
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devisee, and the mortgage-money in the executor or § 29. 
administrator. 

Under the provisions of the Conveyancing Act, 1881, 
s. 30, both the mortgaged property and the mortgage- 
money now vest, on the death of the mortgagee, in his 
legal personal representatives, except in the case of 
copyholds, which are excepted by the Copyhold Act, 
1887. The -words "personal representative" have no 
doubt been introduced into sect. 29 of the Trustee Act, 
1893, having regard to the provisions of the Conveyan- 
cing Act ; but as the personal representative is, generally 
speaking, "the person entitled to receive" the mort- 
gage-money, there will probably not be many cases in 
which the section can be taken advantage of. 

As this section is not confined to reconveyance to the 
mortgagor {Re Boden (y)), an order could probably be 
obtained for the purpose of effecting a transfer. It is 
to be observed, however, that, although the Trustee Act 
has in many instances incorporated the result of deci- 
sions, it has not done so in this instance. 

The sub-section (c) does not provide for uncertainty 
as to survivorship of several personal representatives, 
apparently because it is considered that a conveyance by 
one of several personal representatives would be effectual 
under sect. 30 of the Conveyancing Act. 

Where the wiU of a deceased mortgagee by which he 
appointed executors was being disputed by his widow 
in a pending action in the Probate Division, and the 
mortgage money had all been repaid, an order was 
made under sub-section (e) vesting the mortgaged land 
in the mortgagor. Re Coolers Alurtgage (z). 

30. Where any Court gives a judgment Vesting 
or makes an order directing the sale or°gq^g^y"i" 

on jiidg-- 



[y) (1851), 1 De G. M. & G. 67. 

{z) [1895] 1 Oh. 700 ; 64 L. 3. Oh. 624. 
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§ 30. mortgage of any land, every person who is 
ment for entitled to or possessed of the land, or en- 
saie or titled to a contingent right therein [_as heir, 
of land, or Under the will of a deceased person for 
payment of whose debts the judgment was 
given or order made~\, and is a party to the 
action or proceeding in which the judgment 
or order is given or made or is otherwise 
bound by the judgment or order, shall be 
deemed to be so entitled or possessed, as the 
case may be, as a trustee within the meaning 
of this Act ; and the High Court may, if it 
thinks expedient, make an order vesting the 
land or any part thereof for such estate as 
that Court ■ thinks fit in the purchaser or 
mortgagee or in any other person. 

[Trustee Act, 1850, s. 29 ; Trustee Act, 1852, s. l.J 

The words in italics were repealed by the Amending 
Act of 1894, sect. 1. 

The section is not limited to cases where the persons 
entitled or possessed of land are under disability; it 
applies to persons whether under disability or not. 
This was also the case under the corresponding section 
of the Trustee Act, 1852, s. 1, where the language was 
not so clear upon the point. Beckett v. Sutton (a). 

An application for a vesting order under this section 
maybe made by summons. E. S. C, Ord. 55, r. 13a (c). 

IdtTfon- 31. Where a judgment is given for the 
sequential specific performance of a contract concerning 
ment fOT ^"^J land, or for the partition, or sale in lieu 



(a) (1882), 19 Oh. D. 646 ; 51 L. J. Oh. 432. 
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of partition or exchange, of any land, or §31. 
generally ^vhere any judgment is given for s^id& 
the conveyance of an 3' land either in cases p„^*°™" 
arising out of the doctrine of election or '^°''^' 
otherwise, the High Court may declare that 
any of the parties to the action are trustees 
of the land or any part thereof within the 
meaning of this Act, or may declare that the 
interests of unborn persons who might claim 
under any party to the action, or under the 
will or voluntary settlement of any person 
deceased who was during his lifetime a party 
to the contract or transactions concerning 
which the judgment is given, are the interests 
of persons who, on coming into existence, 
would be trustees within the meaning of this 
Act, and thereupon the High Court may 
make a vesting order relating to the rights 
of those persons, born and unborn, as if they 
had been trustees. 

[Trustee Act, 1850, s. 30; Partition Act, 1868, s. 7.] 

"WTiere an order is made vesting or appointing a 
person to convey the estate of an infant tenant in. tail 
in possession, the effect is to bar the estate tail and 
remainders over. Re Montagu (6). 

As to procedure, see Seton (6th ed.), 1255. 

The Court has also power under the 14th section of 
the Judicature Act, 1884, as follows : — 

"Where any person neglects or refuses to comply 
with a judgment or order directing him to execute any 
conveyance, contract, or other document, or to indorse 



(J) [1896] 1 Ch. 549 ; 65 L. J. Ch. 372. 
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§ 31. any negotiable instrument, the Court may, on such 
' ~ terms and conditions (if any) as may be just, order that 
such conveyance, contract, or other document shall be 
executed, or that such negotiable instrument shall be 
indorsed by such person as the Court may nominate for 
that purpose, and in such case the conveyance, contract, 
document, or instrument so executed or indorsed shall 
operate and be for all purposes available as if it had 
been executed or indorsed by the person originally 
directed to execute or indorse it." 

In Owen v. Edwards (c), Mr. Justice Pearson nomi- 
nated his chief clerk to execute a mortgage which the 
defendant had refused to execute ; and in Hoioarth v. 
Ilowarth (d), where a respondent neglected to execute a 
deed to secure maintenance after being ordered to do 
so, the registrar was nominated to execute it. 

Effect of 32. A vesting order under any of the 
order!^ foregomg provisions shall in the case of a 
vesting order consequential on the appoint- 
ment of a new trustee, have the same effect 
as if the persons who before the appointment 
were the trustees (if any) had duly executed 
all proper conveyances of the land for such 
estate as the High Court directs, or if there 
is no such person, or no such person of full 
capacity, then as if such person had existed 
and been of full capacity and had duly 
executed all proper conveyances of the land 
for such estate as the Court directs, and shall 
in every other case have the same effect as if 
the trustee or other person or description or 



(c) (1885), 33 W. R. 578. 
{d) (1886), 11 P. D. 68. 
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class of persons to whose rights or supposed § 32. 
rights the said provisions respectively relate 
had been an ascertained and existing person 
of full capacity, and had executed a convey- 
ance or release to the effect intended by the 
order. 

[Trustee Act, 1850, ss. 8—15, 19 ; Trustee Act, 
1852, s. l.J 

As to effect in. tlie case of an infant tenant in tail in 
possession, see note to last section. 

New trustees of a -wlII in whom an estate tad been 
vested were held entitled, on the citation and non- 
appearance or renunciation of the executors, to a grant 
of administration. Wood/all v. Arhuthnot (e). 

33. In all cases where a vesting order can Power to 
be made under any of the foregoing provi- ^pp"!''* 

. . ^ J .„.*? !^ r person to 

sions, the High Court may, ii it is more con- convey. 
venient, appoint a person to convey the land 
or release the contingent right, and a con- 
veyance or release by that person in con- 
formity with the order shall have the same 
effect as an order under the appropriate 
provision. 

[Trustee Act, 1850, s. 20.] 

As to form of conveyance, cf. Cowper v. Harmer {/), 
and contrast the powers of the committee of a lunatic. 
He Ray {g). 



(e) (1873), 3 P. & D. 108 ; 42 L. J. P. & M. 64. 

(/) (1887), 67 L. J. Ch. 460. 

(j/) [1896] 1 Ch. 468 ; 65 L. J. Ch. 316. 
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§34. 34. — (1.) Where an order vesting copy- 

Efieot of hold land in any person is made under this 

Testing j^Q^ ^rfth the consent of the lord "or lady of 

copyhold." the manor, the land shall vest accordingly 

without surrender or admittance. 

(2.) Where an order is made under this 
Act ap])ointing any person to convey any 
copyhold land, that person shall execute and 
do all assurances and things for completing 
the assurance of the land ; and the lord and 
lady of the manor and every other person 
shall, subject to the customs of the manor 
and the usual payments, be bound to make 
admittance to the land and to do all other 
acts for completing the assurance thereof, as 
if the persons in whose place an appointment 
is made were free from disability and had 
executed and done those assurances and 
things. 

[Trustee Act, 1850, s. 28.] 



The lord of the manor is not a necessary party to the 
application for, nor is his consent necessary to, the 
making of a vesting order as to copyholds. His right 
to claim a double fine in a case where the person origi- 
nally entitled was never admitted is not prejudiced by 
such an order. Paterson v. Pater son (A). 

A vesting order was made where the customary heir 
of a tenant who had agreed to sell before his death had 
been admitted, but, being an infant, could not surrender 
to the purchaser, in Re Beaufort'' s Will (J). 



(A) (1866), 2 Eq. 31 ; 35 L. J. Ch. 618. 
(i) W. N. (1898) 148. 
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35. — ■(!.) In any of the following cases, §35. 
namely :— vesting 

(i.) ^Yhere the High Court appoints or °'^^e™,''s 

1 • , 1 , , ^ ^ to stock 

nas appouated. a new trustee ; and and ohoses 
(ii.) Where a trustee entitled alone or ™ ''''''°''- 
jointly with another person to stock 
or to a chose in action — 

(a) is an infant, or 

(b) is out of the jurisdiction of the 

High Court, or 

(c) cannot be found; or 

(d) neglects or refuses to transfer 

stock or receive the dividends 
or income thereof, or to sue 
for or recover a chose in action, 
according to the direction of 
the person absolutely entitled 
thereto for twenty-eight days 
next after a request in writing 
has been made to him by the 
person so entitled, or 

(e) neglects or refuses to transfer 

stock or receive the dividends 

or income thereof, or to sue 

for or recover a chose in action 

for twenty-eight days next 

after an order of the High 

Court for that purpose has 

been served on him ; or 

(iii.) "WTiere it is uncertain whether a 

trustee entitled alone or jointly with 

another person to stock or to a chose 

in action is alive or dead, 

the High Court may make an order vesting 

the right to transfer or call for a transfer of 



116 VESTING ORDERS — STOCK. 

§ 35. stock, or to receive the dividends or income 
thereof, or to sue for or recover a chose in 
action, in any such person as the Court may 
appoint : 

Provided that — 

(a) Where the order is consequential on 

the appointment by the Court of a 
new trustee, the right shall be vested 
in the persons who, on the appoint- 
ijient, are the trustees ; and 

(b) Where the person whose right is dealt 

with by the order was entitled jointly 
with another person, the right shall 
be vested in that last-mentioned per- 
son either alone or jointly with any 
other person whom the Court may 
appoint. 

[Trustee Act, 1850, ss. 22—25, 35; Trustee Act, 1852, 
ss. 3— 5. J 

(2.) In all cases where a vesting order can 
be made under this section, the Court may, 
if it is more convenient, appoint some proper 
person to make or join in making the 
transfer. 

[Trustee Act, 1850, s. 20.] 

(3.) The person in whom the right to 
transfer or call for the transfer of any stock 
is vested by an order of the Court under this 
Act, may transfer the stock to himself or 
any other person, according to the order, 
and the Banks of England and Ireland and 
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all otlier companies shall obey every order § 35. 
under this section according to its tenor. ^ 

(4.) After notice in writing of an order 
under this section it shall not be lawful for 
the Bank of England or of Ireland or any 
other company to transfer any stock to which 
the order relates or to pay any dividends 
thereon except in accordance with the order. 

[Trustee Act, 1850, s. 26 ; Trustee Act, 1852, s. 6.] 

(5.) The High Court may make declara- 
tions and give directions concerning the 
manner in which the right to any stock or 
chose in action vested under the provisions 
of this Act is to be exercised. 

[Trustee Act, 1850, s. 31. J 

(6.) The provisions of this Act as to vest- 
ing orders shall apply to shares in ships 
registered under the Acts relating to mer- 
chant shipping as if they were stock. 

[18 & 19 Vict. c. 91, s. 10.] 

Cf. notes on sect. 26, supra, and Seton (6th. ed.), 
1238—1245. 

The proper form of order for government stocks, and, 
as a general rule, for all stocks and shares which are 
fuUy paid up, is an order that the right to transfer the 
stock and to receive the dividends should vest in the 
trustees (or other the persons appointed), and that the 
trustees should transfer the stock into their own names. 
Re Gregson {k); Seton (6th ed.), 1213. 



[k) [1893] 3 Oh. 233 ; 62 L. J. Gh. 764. 
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§ 35. Tiie Oom-t has iurisdiction to depart from the general 
'form of order, and will do so, for instance, in a case 
where the shares involve a liability for unpaid calls. 
Re New Zealand Trust and Loan Co. {I); Re Pea- 
cock (m). 

Where one trustee was an absconding bankrupt an 
order was made vesting the trust estate in his co-trustees, 
although the number of trustees was thereby reduced. 
Re Lees^ Settlement Trusts [n) ; Re Fitzherhert s Settle- 
ment Trusts (o) ; compare sect. 11, ante, and note 
thereon. 

(ii) (d). "Neglects or refuses to transfer stock after an Order 

of the Court." — This event is also covered by the 
14th section of the Judicature Act, 1884 (see note to 
sect. 31, and Re Cathcart {p)) ; but in the case of 
trustees, the proper course would seem to be to apply 
for a vesting order. A petition must not be presented 
until the twenty-eight days have expired. Re Knox's 
Trusts (y). 

"Where a trustee was duly requested by his benefi- 
ciaries to transfer a fund to which they were absolutely 
entitled to them, and refused to do so without any 
justification, a vesting order was made against him. Re 
Knox's Trusts (q). 

Legal Personal Representative of Deceased Trustee. — 
By the repealed 25th section of the Trustee Act, 1850, 
express provision was made for obtaining a vesting 



(1) [1893] 1 Oil. 403 ; 62 L. J. Ch. 262. 
(m) (1880), 14 Ch. D. 212 ; 49 L. J. Ch. 228. 
(«) [1896] 2 Ch. 508 ; 65 L. J. Ch. 770. 
(o) W. N. (1898) 58. 
(p) [1893] 1 Ch. 466 ; 62 L. J. Ch. 320. 

(q) [1895] 1 Ch. 638 ; 64 L. J. Ch. 402; and in C. A., [1895] 
2 Ch. 483 ; 64 L. J. Ch. 860. 
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order in tlie case of stock standing in the sole name of § 35. 

a deceased person, and his or her personal representa- 

tive being out of the jurisdiction or not to be found, or 
it being uncertain whether such personal representative 
was living or dead, or such personal representative 
neglecting or refusing to transfer. Apparently now, 
under the joint operation of sect. 30 of the Convey- 
ancing Act, 1881, and the above section, a vesting order 
can be made under these circumstances. 

The Court, under sect. 25 of the Trustee Act, 1850, 
had power to make a vesting order in relation to stock 
standing in the sole name of a domiciled Scotchman 
whose executor was resident in Scotland and had proved 
his will in that country but not in England. Re Trubee^s 
Trusts (r). 

The case of there being no personal representatives 
of a sole or last surviving trustee is not provided for by 
the above section. Re Cane's 'Trtists [s). The same 
difficulty had hitherto existed under the corresponding 
sections of the Trustee Act, 1850. Cf. Re Stocken's 
Settlement Trusts (t). In such a case, the best course is 
to obtain an appointment of new trustees by the Court, 
and a vesting order consequent on such appointment ; 
or perhaps for new trustees appointed out of Court to 
take out limited administration to the estate of the 
deceased trustee. Cf. Re Cane's Trusts (s). 

As regards land, the case of there being no personal 
representative is provided for in sect. 26 (v.). 

36. — (1.) An order under this Act for the Persons 

. , ^ ', n , , ■ entitled to 

appointment 01 a new trustee or concerning apply for 
any land, stock, or chose in action subject to oi^^ers. 



(r) [1892] 3 Ch. 55 ; 61 L. J. Oh. 715. 
(«) [1895] 1 I. R. 172, 178. 
(t) "W. N. (1893) 203. 
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§ 36. a trust, may be made on the application 
of any person beneficially interested in the 
land, stock, or chose in action, whether under 
disability or not, or on the application of any 
person duly appointed trustee thereof. 

(2.) An order under this Act concerning 
any land, stock, or chose in action subject to 
a mortgage may be made on the application 
of any person beneficially interested in the 
equity of redemption, whether under dis- 
ability or not, or of any person interested in 
the money secured by the mortgage. 

[Trustee Act, 1850, s. 37.] 

As to the mode of application, see notes to sects. 25 
and 26. 

An application may be made by a person with, a 
contingent beneficial interest only. Re ShepparcTs 

Will{u). 



Powers 3 "7^ Every trustee appointed by a Court 

trustee of Competent jurisdiction shall, as well before 
by^cJl^^t^ as after the trust property becomes by law, or 
by assurance, or otherwise, vested in him, have 
the same powers, authorities, and discretions, 
and may in all respects act as if he had been 
originally appointed a trustee by the instru- 
ment, if any, creating the trust. 

[Trustee Act, 1850, s. 33 ; Conveyancing Act, 1881, 
s. 33.] 



(«) (1862), 4 D. F. & J. i23 ; 32 L. J. Oh. 23. 
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38. The High Court may order the costs § 38. 
and expenses of and incident to any appKca- p^^er to 
tion for an order appointing a new trustee, or "'^^^s^ 
for a vesting order, or of and incident to any w'"' 
such order, or any conveyance or transfer in ^^*^'^' 
pui-suance thereof, to be paid or raised out of 
the hind or personal estate in respect whereof 
the same is made, or out of the income thereof, 
or to be borne and paid in such manner and 
by such persons as to the Court may seem 
just. 

[Trustee Act, 1850, s. 51.J 

"And by such Persons." — These words are new. 
Having regard to the decision in Re Sarah Knights 
Will{x), it was an open question whether the Court 
had jurisdiction under the Trustee Act, 1850, to order a 
respondent to personally pay the costs of the petition ; 
it was also an open question whether, on a petition 
under the Trustee Act, 1850, the Court had jurisdiction 
under the Judicature Act, 1873, and the Eules of 
Supreme Court, Ord. 65, r. 1, to make a personal 
order for costs {He Sarah Knight's Will {x) ) ; though, 
if the question had been pressed to a decision, it would 
seem that the Court would have decided that there was 
no such jurisdiction. Cf. Re Mills' Estate (y). 

" The ratio decidendi of In re Mills' Estate turned 
mainly on the fact that the Judicature Act was passed 
after the other Acts then under discussion. The posi- 
tion as regards the Trustee Act, 1893, is now reversed, 
and inasmuch as the above section has been passed by 
the Legislature with full knowledge of the existing state 
of authorities, and with the express addition of the 



{x) (1884), 25 Ch. D. 82 ; 53 L. J. Oh. 223. 
iy) (1887), 34 Ch. D. 24 ; 56 L. J. Ch. 60. 
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§ 38. words ' and by sucli persons,' it would seem tliat tlie 
'Cotut has now jurisdiction in a proper case to order a 
respondent to pay costs." Re Knox's Trusts (z). 

Trustees 39^ The powers conferred by this Act as 
ties. ^"' to vesting orders may be exercised for vest- 
ing any land, stock, or chose in action in any 
trustee of a charity or society over which 
the High Court would have jurisdiction upon 
action duly instituted, whether the appoint- 
ment of the trustee was made by instrument 
under a power or by the High Court under 
its general or statutory jurisdiction. 

[Trustee Act, 1850, s. 45.] 

As to appointment of new trustees of a charity by the 
Court or the Charity Commissioners, see The Charitable 
Trusts Act, 1853, s. 28, and the Charitable Trusts Act, 
1860, s. 2. 

An application under this section should be made by 
summons, and may be joined with an application for 
an appointment of new trustees ; it would seem that in 
any case the sanction of the Charity Commissioneis 
must first be obtained (Land Transfer Act, 1863, 
s. 17). 

Orders 40. Where a vesting order is made as 

Teriti^^"" to any land under this Act or under the 
aiiega- Lunacy Act, 1890, or under any Act relating l 
be con° to lunacy in Ireland, founded on an allega- 
ciusive tion of the personal incapacity of a trustee 
53 & 54 " or mortgagee, or on an allegation that a 

Vict. 0. 5. 

{z) [1895] 1 Ch. 538, 542 ; 64 L. J. Ch. 402. 
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trustee or the heir or personal representative § 40. 
or devisee o£ a mortgagee is out of the juris- 
diction of the High Court or cannot be found, 
or that it is uncertain which of several trus- 
tees or which of several devisees of a mort- 
gagee was the survivor, or whether the last 
trustee or the heir or personal representative 
or last surviving devisee of a mortgagee is 
living or dead, or on an allegation that any 
trustee or mortgagee has died intestate with- 
out an heir or has died and it is not known 
who is his heir or personal representative or 
devisee, the fact that the order has been so 
made shall be conclusive evidence of the 
matter so alleged in any Court upon any 
question as to the validity of the order ; but 
this section shall not prevent the High Court 
from directing a reconveyance or the pay- 
ment of costs occasioned by any such order 
if improperly obtained. 

[Trustee Act, 1850, s. 44.] 



41. The powers of the High Court inAppHoa- 
England to make vesting orders under this *e™i^i 
Act shall extend to all land and personal order to 
estate in Her Majesty's dominions, except ^ngw" 
Scotland. 

[Trustee Act, 1850, s. 54.] 



The powers given to the High Court in England by 
this section were extended to the High Court in Ireland 
by sec. 2 of the Amending Act of 1894. 



g2 
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§42. 

Payment into Court hy Trustees. 

Payment 42. — (1.) Trustecs, or the majority of 
^*trus"'^' trustees, having in their hands or tinder their 
tees. control money or securities belonging to a 
trust, may pay the same into the High Court ; 
and the same shall, subject to rules of Court^ 
be dealt with according to the orders of the 
High Court. 

(2.) The receipt or certificate of the proper 
officer shall be a sufficient discharge to trus- 
tees for the money or securities so paid into 
Court. 

(3.) Where any moneys or securities are 
vested in any persons as trustees, and the 
majority are desirous of paying the same into 
Court, but the concurrence of the other or 
others cannot be obtained, the High Court 
may order the payment into Court to be made 
by the majority without the concurrence of 
the other or others ; and where any such 
moneys or securities are deposited with any 
banker, broker, or other depositary, the Court 
may order payment or delivery of the money& 
or securities to the majority of the trustees- 
for the purpose of payment into Court, and 
every transfer payment and delivery made in 
pursuance of any such order shall be valid 
and take effect as if the same had been made 
on the authority or by the act of all the 
persons entitled to the moneys and securities 
so transferred, paid, or delivered. 

[Trustee Eelief Act, 10 & 11 Yiot. c. 96, ss. 1, 2 ; 
Legacy Duty Act, 36 Geo. III. c. 52, s. 32.] 
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Payment into Court under tlie above section should S 42. 
mot, as a general rule, be resorted to in cases wbere the 
points of difficulty can be determined by originating 
summons under E. S. C, Ord. 55. See Re Giles (a). 

Where trustees have improperly paid money into Costs. 
Oourt under the Trustee Belief Act or this section, it 
■would seem that the Court has power to order them 
personally to pay the costs of the application for pay- 
ment out {lie Giles (a)) ; but the Court has no jurisdic- 
tion upon such an application to order the trustees to 
lepay the sum which they have deducted for expenses 
before bringing the money into Court. Jie Parker's 
Will{b). 

Under the County Courts Act, 1888, ss. 67 (5) and County 
70, trustees within the meaning of the Trustee Belief °''" ^' 
Act might pay sums not exceeding 500^. into a Post 
Office Savings Bank, and it is to be presumed that this 
power under sect. 70 still remains notwithstanding the 
repeal of the Trustee EeKef Act. 

Peocedttbe. 

The procedure for payment into Court under the above Procedure, 
section is regulated by the following Eules : — 

R. S. C, Ord. 54b, r. 4. — (1.) Where a trustee 
desires to make a lodgment in Court under sect. 42 
of the Act, he shall make and file an affidavit intituled 
in the matter of the trust (described so as to be 
distinguishable) and of the Act, and setting forth : — 

(a) A short description of the trust and of the in- 

strument creating it. 

(b) The names of the persons interested in and 

entitled to the money or securities, and their 
places of residence to the best of his know- 
ledge and belief. 

(a) (1886), 55 L. J. Ch. 695 ; 34 W. R. 712. 
(*) (1888), 39 Ch. D. 303 ; 58 L. J. Ch. 23. 
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§ 42. (c) His sutmisaion to answer all suet inquiries 

relating to the aj)plication of the money or 

securities paid into Court, as the Court or 
judge may make or direct, 
(d) The place where he is to be served with any 
petition, summons, or order or notice of any 
proceeding relating to the money or secu- 
rities. 
Provided that if the fund consists of money or secu- 
rities being, or being part of, or representing a legacy 
or residue to which an infant or person beyond seas 
is absolutely entitled, and on which the trustee has 
paid the legacy duty, or on which no duty is charge- 
able, the trustee may make the lodgment (without an 
affidavit) on production of the Inland Revenue certi- 
ficate in manner prescribed by the Supreme Court 
Tunds Rules for the time being in force. 

(2.) Where the lodgment in Court is made on 
affidavit — 

(a) The person who has made the lodgment shall 

forthwith give notice thereof, by prepaid 
letter through the post, to the several per- 
sons whose names and places of residence 
are stated in his affidavit as interested in 
or entitled to the money or securities lodged 
in Court ; 

(b) No petition or summons relating to the money 

or securities shall be answered or issued 
unless the petitioner or applicant has 
named therein a place where he may be 
served with any petition or summons, or 
notice of any proceeding or order relating 
to the money or securities or the dividends 
thereof ; 

(c) Service of any application in respect of the 

money or securities shall be made on such 
persons as the Court or judge may direct. 

S. C. Funds Rules, 1894.— 41. When a legal per- 
sonal representative desires to lodge funds in Court, 
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Tinder the Trustee Act, 1893, without an affidavit, he § 42. 
shall leave A\ith the paymaster a request signed by 
him or his solicitor, with a certificate of the Commis- 
sioners of Inland Revenue ; siioh request and certifi- 
cate to be in the Form No. 16 in the Appendix to 
these Rules, with such variations as may be neces- 
sary, or, as regards such certificate, in such other 
form as shall from time to time be adopted by the 
said commissioners with the consent of the Lords 
Commissioners of Her Majesty's Treasury. The 
money or securities so lodged shall be placed to the 
credit mentioned in such request. 

When a trustee or other person desires to lodge 
funds in Court under the Trustee Act, 1893, upon 
an affidavit, he shall annex to such affidavit a schedule 
in the same printed form as the Lodgment Schedule 
to an order, setting forth : — 

(a) His own name and address : 

(b) The amount and description of the funds pro- 

posed to be lodged in Court : 

(c) The ledger credit in the matter of the parti- 

cular trust to which the funds are to be 
placed : 

(d) A statement whether legacy or estate or suc- 

cession duty (if chargeable) or any part 
thereof has or has not been paid : 

(e) A statement whether the money or the divi- 

dends on the securities so to be lodged in 
Court, and all accumulations of dividends 
thereon, are desired to be invested in any 
and what description of Grovernment securi- 
ties, or whether it is deemed unnecessary so 
to invest the same. 
An office copy of such schedule is to be left with 
the paymaster. 

30. In the Chancery Division a direction for a 
lodgment directed by an order, or in a lodgment 
schedule signed by a chief clerk (in the case of pur- 
chase moneys or receivers' balances), shall be issued 
by the paymaster upon receipt of a copy of the 
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§ 42. lodgment scliedule ; and a direction for a lodgment 

under the Trustee Act, 1893, shall be issued by him 

upon receipt of an office copy of the schedule men- 
tioned in Rule 41, or upon receipt of the request and 
certificate of the Commissioners of Inland ReTsnue 
mentioned in that Rule. 

For form of affidavit and lodgment schedule, see 
Daniell's Chancery Forms, 5th ed., p. 1082, Form 2116; 
of notice under Ord. 54b, r. 4 (2) (a), p. 1085, Form 2119 ; 
of request for lodgment without affidavit, p. 1085, 
Form 2120 ; of accompanying certificate, p. 1086, 
Forms 2122, 2123 ; and of application to I. E. Office for 
certificate of payment, p. 1086, Form 2121. 



Miscellaneous. 

Power to 43. Where in any action the High Court 
mentrii°" is Satisfied that diligent search has been made 
absence of for anv porson who, in the character of trus- 
tee, is made a defendant in any action, to 
serve him with a process of the Court, and 
that he cannot be found, the Court may hear 
and determine the action and give judgment 
therein against that person in his character 
of a trustee, as if he had been duly served, 
or had entered an appearance in the action, 
and had also appeared by his counsel and 
solicitor at the hearing, but without prejudice 
to any interest he may have in the matters 
in question in the action in any other cha- 
racter. 

[Trustee Act, 1850, s. 49. J 

Power to 44. — (1.) Where a trustee or other person 
aXof"^ is for the time being authorized to dispose of 
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land by way of sale, exchange, partition, or § 44. 
enfranchisement, the High Court may sane- land or 
tion his so disposing of the land with an minerals 
exception or reservation of any minerals, rateiy. 
and with or without rights and powers of or 
incidental to the working, getting, or carry- 
ing away of the minerals, or so disposing of 
the minerals, with or without the said rights 
or powers, separately from the residue of the 
land. 

(2.) Any such trustee or other person^ with 
the said sanction previously obtained, may, 
unless forbidden by the instrument creating 
the trust or direction, from time to time, 
without any further application to the Court, 
so dispose of any such land or minerals. 

(3.) Nothing in this section shall derogate 
from any power which a trustee may have 
under the Settled Land Acts, 1882 to 1890, 
or otherwise. 

[25 & 26 Vict. 0. 108.] 



The words or other person were added by sect. 3 of the 
Amending Act of 1894. 

Nothing is said in this section about leasing land and 
minerals apart, but a tenant for life under the Settled 
Land Acts may lease surface and minerals separately. 
See 8. L. A. 1882, ss. 6 and 17, and Re Gladstone {c). 

An application under this section should be by peti- 
tion. See Re Sltinner {d) ; Re Hardstaff{e). 



(c) [1900] 2 Ch. 101 ; 69 L. J. Ch. 455. 
{d) W. N. (1896) 68. 
(«) W. N. (1899) 256. 

G 5 
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§45. 

■ Indemnity. 

Power to 45. — (1.) Where a trustee commits a 

beMfi- breach of trust at the instigation or request 

ciaryin- or with the conscnt in writing of a bene- 

fOTbrSoii iiciary, the High Court may, if it thinks fit, 

of trust. an(j notwithstanding that the beneficiary may 

be a married woman entitled for her separate 

use and restrained from anticipation, make 

such order as to the Court seems just, for 

impounding all or any part of the interest of 

the beneficiary in the trust estate by way of 

indemnity to the trustee or person claiming 

through him. 

(2.) This section shall apply to breaches 
of trust committed as well before as after the 
passing of this Act, but shall not apply so as 
to prejudice any question in an action or 
other proceeding which was pending on the 
twenty-fourth day of December one thousand 
eight hundred and eighty-eight, and is pend- 
ing at the commencement of this Act. 

[Trustee Act, 1888, s. 6.] 

The " iiistigation or request" need not be in -writing. 

Griffith V. Hughes{f); Re Somerset {g). The consent 

to be relied on must be in writing, but need not amount 

to an " instigation or request." 

Impound- The above section enlarges and gives statutory effect 

ing inte- to a power which had long been exercised by the Court 

nefioiary. of Chancery and Chancery Division ; but the power of 



(/) [1892] 3 Ch. 105 ; 62 L. J. Ch. 135. 
ig) [1894] 1 Ch. 231 ; 63 L. J. Ch. 41. 



INDEMNITY. 131 

dealing with the interest of a married woman restrained § 45. 
from anticipation is a statutory addition to the original 
equitable rules, and will be considered later. 

In the case of Chillingworth v. Chambers {h), A. L. 
Smith, L. J., sums up the history of this rule as follows : 
— " It was held by Lord Hardwicke in the year 1746, 
in Trafford v. Boehm («), that ' The rule of the Court in 
all cases is, that if a trustee errs in the management of 
the trust and is guHty of a breach, yet if he goes out of 
the trust with the approbation of the cestui que trust, it 
must be made good first out of the estate of the person 
who consented to it.' And Lord Langdale, in Lincoln v. 
Wright (k), states the rule thus : — ' Now nothing can be 
more clear than the rule which is adopted by the Court 
in these eases : that if one party, having a partial 
interest in the trust fund, induces the trustee to depart 
from the direction of the trust for his own benefit, and 
enjoys that benefit, he shall not be permitted, per; 
sonally, to enjoy the benefit of the trust, whilst the 
trustees are subjected to a serious liability which he has 
brought upon them. What the Court does, in such a 
case, is to lay hold of the partial interest to which that 
person is entitled, and apply it, so far as it will extend, 
in exoneration of the trustees, who by his request and 
desire or acquiescence, or by any other mode of concur- 
rence, have been induced to do the improper act.' The 
judgment of Turner, L. J., in Raby v. Ridehalgh {I), 
appears to me to proceed upon the same principle, for 
he held cestuis que trust who had been privy to and 
instigated a breach of trust hable out of the trust shares 
to recoup the trustees." 

The main points to be noted in the section are (1) 



(A) [1896] 1 Ch. 685 ; 65 L. J. Ch. 343. 

(») (1746), 3 Atk. 444. 

{k) (1843), 4 Beav. 432. 

[I) (J855), 7 D. M. & G. 104. 
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» 

§45. that it is a "breach of trust" which the beneficiary 

must instigate or request, or to which he must consent 
in writing, in order to bring the case within the section; 
and (2) that the power exercisable by the Court is 
discretionary. 

"In order to bring a case within this section the 
cestui que trust must instigate, or request, or consent 
in writing to some act or omission which is itself a 
breach of trust, and not to some act or omission which 
only becomes a breach of trust by reason of want of care 
on the part of the trustees. If a cestui que trust insti- 
gates, requests, or consents in writing to an investment 
not in terms authorized by the power of investment, he 
clearly falls within the section ; and in such a case his 
ignorance or forgetfulness of the terms of the power 
would not, I think, protect him, at all events not unless 
'*he coidd give some good reason why it should — for 
example, that it was caused by the trustee. But if all 
that a cestui que trust does is to instigate, request, or 
consent in writing to an investment which is authorized 
by the terms of the power, the case is, I think, very 
different. He has a right to expect that the trustees 
will act with proper care in making the investment, and 
if they do not, they cannot throw the consequences on 
him, unless they can show that he instigated, requested, 
or consented in writing to their non-performance of 
their duty in this respect. This is, in my opinion, the 
true construction of this section." Lindley, L. J., in 
Re Somerset (m). 

Where one of two trustees who was also a beneficiary 
actively participated with his co-trustee in committing a 
breach of trust, he was not allowed to claim contribu- 
tion from his co-trustee until his beneficial interest had 



(ot) [1894] 1 Ch. 231, 265; 63 L. J. Ch. 41. 



INDEMNITY. 133 

been exhausted in repaying the moneys lost by the § 45. 
breach. ChiUingworth y. Chambers (n). 

The power given to the Court by this section is a dis- 
cretionary power, and the Court naturally leans towards 
exercising it in favour of a trustee. Griffith v. Case of a 

Hughes (o). Nevertheless the Court has shown some ™'™^™ 
, . woman 

reluctance to impound the interest of a married woman tene- 

who is a beneficiary and will not presume her to have "'^'^'^y- 
created a charge or right of retainer with a full know- 
ledge of the circumstances unless the trustee can clearly 
show that such was the case. Sawyer v. Sawyer (p). 
There is no general rule that a trustee who knowingly 
commits a breach of trust cannot have his beneficiary's 
interest impounded, and, in fact, the Court has in a 
proper case ordered a married woman restrained from 
anticipation to indemnify her trustee out of the income 
coming to her against the loss occasioned by a breach 
of trust committed under such circumstances [Griffith 
v. Hughes (o) ; but it is considered by the Court to be 
a trustee's duty to protect a beneficiary who is restrained 
from anticipation against herself, and a trustee cannot 
be allowed to deliberately commit a breach of trust 
with the consent or at the instigation of such a bene- 
fi.ciary in the hope that the Court wUl assist him by 
removing her restraint upon anticipation. Ricketts v. 
Ricketts {q) ; Bolton v. Crewe (r). 

If the Court were to mate no distinction whatever 
between married women restrained from anticipation 
and other beneficiaries, the result would be practically 
to enable trustees, in many cases, to dispense with or 
remove the restraint on anticipation. This, in effect,. 



(«) [1896] 1 Ch. 685 ; 65 L. J. Ch. 343. 

(o) [1892] 3 Ch. 105 ; 62 L. J. Ch. 135. 

(p) (1885), 28 Ch. D. 595 ; 64 L. J. Ch. 444. 

(q) (1891), 64 L. T. 263. 

(r) [1895] 1 Ch. 544 ; 64 L. J. Ch. 162. 
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§ 45. ■would he giving the trustees a power wMcli the Court 

" itself declines to exercise except •within strict limits. 

He Little (s). 
Effect of a It would seem that the Court could not make an 
forfeiture effectual order impounding a life interest where the 
life interest is subject to a forfeiture clause wide enough 
to cover the event. Cf. Roffey v. Bent {t), and Re 
Detmold {u). 

Where an action was brought for breach of trust 
against executors of a deceased trustee, leave was given 
to the executors to apply in chambers with reference to 
enforcing their rights to indemnity against the tenant 
forUfe. Re Holt {x). 



Jurisdic- 
tion of 
palatine 
and 
county 
courts. 



46. The provisions of this Act with re- 
spect to the High Court shall, in their appli- 
cation to cases within the jurisdiction of a 
palatine court or county court, include that 
court, and the procedure under this Act in 
palatine courts and county courts shall be in 
accordance with the Acts and rules regulating 
the procedure of those courts. 

[17 & 18 Vict. c. 82, s. 11 ; 62 & 53 Vict. c. 47, s. 8.] 



See County Courts Act, 1888, s. 67, sub-s. 5. The 
jurisdiction of the County Court is limited to cases in 
which the amount or value of the trust estate or fund to 
which the application relates does not exceed 500Z. ; the 
application should be made by petition (County Court 
Eules, Ord. 38, r. 1). 



(«) (1889), 40 Ch. D. 418 ; 58 L. J. Oh. 233. 
[t) (1867), 3 Eq. 759. 

(m) (1889), 40 Ch. D. 685 ; 58 L. J. Ch. 495. 
[x) [1897] 2 Ch. 525 ; 66 L. J. Ch. 734. 
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§47. 

Part IV. — Miscellaneous and Supplemental. 

47. — (1-) All the powers and provisions Appiica- 
contained in tliis Act with reference to the *^u^te°g 
appointment of new trustees, and the dis- under 
charge and retirement of trustees, are to Land Acts 
apply to and include trustees for the purposes »* p^ovi- 
of the Settled Land Acts, 1882 to 1890, appoinl*'' 
whether appointed by the Court or by the™'^''*°* 

- '- ^ - -^ . . .''-,. trustees. 

settlement, or under provisions contained m 
the settlement. 

(2.) This section applies and is to have 
effect with respect to an appointment or a 
discharge and retirement of trustees taking 
place before as well as after the commence- 
ment of this Act. 

(3.) This section is not to render invalid 
or prejudice any appointment or any dis- 
charge and retirement of trustees effected 
before the passing of this Act, otherwise than 
under the provisions of the Conveyancing and a & 45 
Law of Property Act, 1881. 

[Settled Land Act, 1890, s. 17.] 

48. Property vested in any person on any Trust 
trust or by way of mortgage shall not, in ^tldty 
case of that person becoming a convict within trustee 
the meaning of the Forfeiture Act, 1870, a^co^kt. 
vest in any such administrator as may l>e^3&34^^ 
appointed under that Act, but shall remain 
in the trustee or mortgagee, or survive to his 
co-trustee or descend to his representative as 
if he had not become a convict; provided 
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§ 48. that this enactment shall not afiect the title 
to the property so far as relates to any bene- 
ficial interest therein of any such trustee or 
mortgagee. 

[Trustee Act, 1850, ss. 46, 47.] 

A convict within the meaning of the Forfeiture Act, 
1870, is a person on whom a sentence of death or penal 
servitude has been passed by a competent Court on a 
charge of treason or felony. Such a person is clearly 
"unfit to act" within the meaning of sect. 10. Com- 
pare also the provisions of sect. 25. 



indem- 49. This Act, and every order purporting 

"^ ^' to be made under this Act, shall be a com- 
plete indemnity to the Banks of England 
and Ireland, and to all persons for any acts 
done pursuant thereto ; and it shall not be 
necessary for the bank or for any person to 
inquire concerning the propriety of the order, 
or whether the Court by which it was made 
had jurisdiction to make the same. 

[Trustee Act, 1852, s. 7.] 



tions. 



Defini- 50. In this Act, unless the context other- 

wise requires, — 

The expression "bankrupt" includes, in 

Ireland, insolvent : 
The'expresssion "contingent right," as ap- 
plied to land, includes a contingent or 
executory interest, a possibility coupled 
with an interest, whether the object of 
the gift or limitation of the interest, or 
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possibility is or is not ascertained, also a § 50. 
right of entry, whether immediate or 
future, and whether vested or contin- 
gent : 

The expressions "convey" and "convey- 
ance " applied to any person include the 
execution by that person of every neces- 
sary or suitable assurance for conveying, 
assigning, appointing, surrendering, or 
otherwise transferring or disposing of 
land whereof he is seised or possessed, 
or wherein he is entitled to a contingent 
right, either for his whole estate or for 
any less estate, together with the per- 
formance of all formalities required by 
law to the validity of the conveyance, 
including the acts to be performed by 
married women and tenants in tail in 
accordance with the provisions of the 
Acts for abolition of fines and recoveries 
in England and Ireland respectively, and 
also including surrenders and other acts 
which a tenant of customary or copy- 
hold lands can himself perform prepara- 
tory to or in aid of a complete assurance 
of the customary or copyhold land : 

The expression "devisee" includes the heir 
of a devisee and the devisee of an heir, 
and any person who may claim right by 
devolution of title of a similar descrip- 
tion : 

The expression " instrument " includes Act 
of Parliament : 

The expression "land" includes manors 
and lordships, and reputed manors and 
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§ 50. lordships, and incorporeal as well as cor- 

poreal hereditaments, and any interest 
therein, and also an undivided share of 
land : 

The expressions "mortgage" and "mort- 
gagee " include and relate to every estate 
and interest regarded in equity as merely 
a security for money, and every person 
deriving title under the original mort- 
gagee : 

The expressions "pay" and "payment" 
as applied in relation to stocks and secu- 
rities, and in connection with the expres- 
sion "into Court" include the deposit or 
transfer of the same in or into Court : 

The expression "possessed" applies to 
receipt of income of, and to any vested 
estate less than a life estate, legal or 
equitable, in possession or in expectancy, 
in, any land : 

The expression " property " includes real 
and personal property, and any estate 
and interest in any property, real or 
personal, and any debt, and any thing 
in action, and any other right or interest, 
whether in possession or not : 

The expression "rights" includes estates 
and interests : 

The expression " securities " includes 

stocks, funds, and' shares; and so far as 

relates to payments into Court has the 

35 & 36 same meaning as in the Court of 

Viot.c.44. Chancery (Funds) Act, 1872 : 

The expression "stock" includes fully 
paid up shares ; and, so far as relates to 
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vesting orders made by the Court under § 50. 
this Act, includes any fund, annuity, or 
security transferable in books kept by 
any company or society, or by instru- 
ment of transfer either alone or accom- 
panied by other formalities, and any 
share or interest therein : 

" Stock" in the Trustee Act, 1850, had heen held to 
include shares in joint stock companies (-Re Angela (y) ), 
even if not fully paid up. Re New Zealand Trust and 
Loan Co. (z). Now it would seem that, so far as the 
making of vesting orders is concerned, stock includes 
shares which are not fully paid up, though, of course, 
shares not fully paid up are not covered by the -word 
" stock " as used in the sections regulating investments. 

The expression "transfer "in relation to 
stock, includes the performance and 
execution of every deed, power of at- 
torney, act, and thing on the part of the 
transferor to effect and complete the 
title in the transferee : 

The expression "trust" does not include 
the duties incident to an estate conveyed 
by way of mortgage ; but with this ex- 
ception the expressions " trust " and 
" trustee " include implied and construc- 
tive trusts, and cases where the trustee 
has a beneficial interest in the trust 
property, and the duties incident to the 
office of personal representative of a 
deceased person. 



{y) 5 De G. & Sm. 278. 

(z) [1893] 1 Ch. 403 ; 62 L. J. Ch. 262. 
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§50. "An estate conveyed by way of mortgage." See, 

~ however, sect. 12, supra, and the case there quoted, 

London and County Banking Co. v. Goddard. 

The definition of trustee is taken from the Trustee 
Act, 1850, and has been made applicable to the nume- 
rous sections which are incorporated from other acts, 
and the definition is applicable throughout the Act 
" unless the context otherwise requires." 

In what sections does the word " trustee " include 
" executor and administrator," and in what sections 
not ? From the express exception in sect. 25 (3) it 
would seem that, unless some special mention is made 
of executors and administrators, they are to be con- 
sidered as covered by the term "trustee" throughout 
the Act ; but yet in sect. 10 no exception is made of 
executors although that section clearly does not refer to 
them {Eaton v. Daines{a)). The true interpretation 
would seem to be that so far as an executor is perform- 
ing merely executorial duties he is not a trustee within 
the definition. 

Repeal. 51. The Acts mentioned in the schedule 

to this Act are hereby repealed except as to 
Scotland to the extent mentioned in the 
third column of that schedule. 

Extent of 52. TMs Act doos not extend to Scotland. 

Act. 

shorttitie. 53 _ This Act may be cited as the Trustee 
Act, 1893. 

Com- 54, This Act shall come into operation on 

menr' the first day of January one thousand eight 
hundred and ninety four. 

(a) "W. N. (1894) 32. 
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JUDICIAL TRUSTEES ACT, 1896. 

(59 & 60 Vict. c. 35.) 

An Act to proviilc for the Appointment of Judi- 
cial Trustees and otherwise to amend the 
Law respecting the Administration of Trusts 
and the Liability of Trustees. 

[14th August, 1896.] 

1. — (1.) Where application is made to the Power of 
Court by or on behalf of the person creating ap^o™ 
or intending to create a trust, or by or on tion to 
behalf of a trustee or beneficiary, the Court j^J'^oM 
may, in its disci'etion, appoint a person (in trustee. 
this Act called a judicial trustee) to be a 
trustee of that trust, either jointly -with any 
other person or as sole trustee, and, if suflS- 
cient cause is shown, in place of all or any 
existing trustees. 

(2.) The administration of the property of 
a deceased person, whether a testator or 
intestate, shall be a trust, and the executor 
or administrator a trustee, within the mean- 
ing of this Act. 

(3.) Any fit and proper person nominated 
for the purpose in the application may be 
appointed a judicial trastee, and, in the 
absence of such nomination, or if the Court 
is not satisfied of the fitness of a person so 
nominated, an official of the Court may be 
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§ ^- appointed, and in any case a judicial trustee 
shall be subject to the control and supervision 
of the Court as an officer thereof. 

(4.) The Court may, either on request or 
without request, give to a judicial trustee any 
general or special directions in regard to the 
trust or the administration thereof. 

(5.) There may be paid to a judicial 
trustee out of the trust property such re- 
muneration, not exceeding the prescribed 
limits, as the Court may assign in each case, 
subject to any rules under this Act respecting 
the application of such remuneration where 
the judicial trustee is an official of the Court, 
and the remuneration so assigned to any 
judicial trustee shall, save as the Court may 
for special reasons otherwise order, cover aU 
his work and personal outlay. 

(6.) Once in every year the accounts of 
every trust of which a judicial trustee has 
been appointed shall be audited, and a report 
thereon made to the Court by the prescribed 
persons, and, in any case where the Court 
shall so direct, an inquiry into the adminis- 
tration by a judicial trustee of any trust, or 
into any dealing or transaction of a judicial 
trustee, shall be made in the prescribed 
manner. 

The power given to the Court by this section is a 
discretionary power, and the Court may refuse to appoint 
a judicial trustee at aU. {Re Ratcliffia) ), or to appoint 
any particular person suggested if in its opinion such an 



(a) [1898] 2 Ch. 352 ; 67 L. J. Ch. 562. 
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appointment is not a proper one ; and in the latter case § 1. 
the Court may appoint any fit and proper person, 
whether an official trustee or not. Douglas v. Bolam (6). 
It would seem, however, that the Court will consider 
the wishes of a majority of the beneficiaries, and also 
the question of the desirability of appointing a judicial 
trustee to act jointly with a voluntary trustee in exer- 
cising this discretion. Re Martin (c). 

Semble, in a proper case the Court may now remove 
an executor and appoint a judicial trustee in his place. 
Per Kekewich, J., Re Ratcliff{d). 

Executor or administrator. See notes to sect. 3, infra. 

2. The jurisdiction of the Court ^^nder Court to 
this Act may be exercised by the High Court, Jurisdio- 
and as respects trusts within its j urisdiction ^^°^- 
by a Palatine Court, and (subject to the pre- 
scribed definition of the jurisdiction) by any 
County Court judge to whom such jurisdic- 
tion may be assigned under this Act. 

As to County Courts having jurisdiction and mode of 
application, see T. A. 1893, s. 46 (ante, p. 134), and 
J. T. A. r. 31 {post, p. 172). 

3. — (1.) If it appears to the Court that a Ji^isdic 
trustee, whether appointed under this Act or com-t in 
not, is or may be personally liable for any ^^eaoh^of 
breach of trust, whether the transaction trust. 
alleged to be a breach of trust occurred before 
or after the passing of this Act, but has acted 



(4) [1900] 2 Ch. 749 ; 70 L. J. Ch. 1. 

(c) W. N. (1900) 129. 

Id) [1898] 2 Ch. 352 ; 67 L. J. Ch. 562. 
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§ 3. honestly and reasonably, and ought fairly to 

be excused for the breach of trust and for 

omitting to obtain the directions of the Court 
in the matter in which he committed such 
breach, then the Court may relieve the trus- 
tee either whollj^ or partly from personal 
liability for the same. 

(2.) This section shall come into operation 
•at the passing of this Act. 

A trustee who wishes to rely upon this section need 
not specially plead it {Singlehurst v. Tapsoott Steamship 
Co.{d)), but it is advisable to do so. 

The onus of proving that he acted reasonably and 
honestly lies upon the trustee. The Court has not, in 
exercising its discretion, placed a narrow construction 
upon this section, and the manner in which that dis- 
cretion has been exercised may be illustrated by the 
following cases ; but the Court requires to be satisfied 
by sufficient evidence before exercising its power in 
favour of any individual trustee that he has acted both 
honestly and reasonably. 

Trustees relieved from Personal Liability. — In Re 
Kay (e) an executor was relieved from personal liability 
in respect of payments made to beneficiaries of an estate 
which he believed to be solvent before notice of a large 
creditor's claim, but was not relieved from liability for 
payments made after a writ had been issued by the 
creditors ; and the Court of Appeal granted relief to 
executors who, in the absence of any direction to call in 
a debt due to their testator upon a promissory note 



{d) W. N. (1899) 133. 

(e) [1897] 2 Ch. 518 ; 66 L. J. Ch. 759. 
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from a person wlioiii they believed to be a man of good § 3. 
credit, allowed a loss to be incurred by tbe estate owing 
to the death of the debtor insolvent. Re Grindey {/). 
In Re Lord de Clifford's Estate {g), executors were re- 
lieved from liability for losses incurred in consequence 
of the failure of a firm of solicitors of good standing to 
■whom they had paid considerable sums to meet the 
expenses of administration, such sums being in fact in 
excess of the amount actually so expended. Of., also 
Re Roberts (h). 

Trustees of a settlement who supposed, contrary to 
the fact, that they had power to sell leaseholds subject 
to the trusts of the settlement, and by selling them 
diminished the income of the tenant for life, were 
excused from liability in Perrins v. Bellamy (J). 

Trustees not relieved from Liability. — A trustee who 
advanced trust funds upon a mortgage without paying 
regard to the provisions of sect. 8 of the Trustee Act, 
1893 (see p. 50), and accepted the statements of a 
valuer employed by the mortgagor's solicitor, was not 
relieved from personal liability {Re Stuart {k) ), nor 
were trustees who sold out India Stock and invested 
the proceeds in a third mortgage on an Irish estate. 
Chapman v. Browne (Z). 

In Re Barker {m), an executrix, who without reason 
and without proper advice, postponed conversion of 
securities forming part of the testator's estate for 
fourteen years, was held personally liable for the re- 
sulting loss. 



(/) [1898] 2 Ch. 593 ; 67 L. J. Ch. 624. 

(g) [1900] 2 Ch. 707 ; 69 L. J. Ch. 828. 

(h) (1896), 76 L. T. 479. 

(i) [1899] 1 Ch. 797 ; 68 L. J. Ch. 397. 

(i-) [1897] 2 Ch. 683 ; 66 L. J. Ch. 780. 

(I) [19f.2] 1 Ch. 785. 

[m) (1898), 77 L. T. 712. 



H 



146 JUDICIAL TEUSTEES ACT, 1896. 

8 3. A trustee who allowed trust money to remain in tlie 

hands of a solicitor for a year, was, in Wynne v. 
Tempest (ra), held personally liable for the loss incurred 
on that solicitor's dying insolvent; and in He Second 
East Dulwich Building Society (o), a trustee who had 
accepted without enquiry what his co-trustee told him, 
and so made it possible for the co-trustee to abscond 
with part of the trust fund, was held not to be entitled 
to relief under this section. Where two trustees invested 
in a mortgage which was improper both as to nature 
and value, the Court refused to relieve them from 
liability, but ordered one of them, who was a solicitor, 
to indemnify the estate of the other, who had been a 
linendraper and had relied on his co-trustee. Re 
Turner {p). 

Rules. 4. — (1.) Rules may be made for carrying 

into effect this Act, and epecially — 

(1.) For requiring judicial trustees, who 
are not officials of the Court, to give 
security for the due application of any 
trust property under their control : 

(2.) Respecting the safety .of the trust 
property, and the custody thereof : 

(3.) Respecting the remuneration of judi- 
cial trustees and for fixing and regu- 
lating the , fees to be taken under this 
Act so as to cover the expenses of the 
administration of this Act, and re- 
specting the payment of such remune- 
ration and fees out of the trust 



(«) (1897), 13 Times R. 360. 
(o) (1899), 68 L. J. Ch. 196. 
[p] [1897] 1 Oh. 536 ; 66 L. J. Ch. 282. 
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property, and, where the judicial § 4. 
trustee is an official of the Court, re- 
specting the application of the re- 
muneration and fees payable to him : 

(4.) For dispensing with formal proof of 
facts in proper cases : 

(5.) For facilitating the discharge by the 
Court of administrative duties under 
this Act without judicial proceedings, 
and otherwise regulating procedure 
under this Act and making it simple 
and inexpensive : 

(6.) For assigning jurisdiction under this 
Act to County Court judges and 
defining such jurisdiction : 

(7.) Respecting the suspension or removal 
of any judicial trustee, and the suc- 
cession of another person to the office 
of any judicial trustee who may cease 
to hold office, and the vesting in such 
person of any trust property : 

(8.) Respecting the classes of trusts in 
which officials of the Court are not 
to be judicial trustees, or are to be 
so temporarily or conditionally : 

(9.) Respecting the procedure to be fol- 
lowed where the judicial trustee is 
executor or administrator : 

(10.) For preventing the employment by 
judicial trustees of other persons at 
the expense of the trust, except in 
cases of strict necessity : 
h2 
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§4. (11.) For the filing and auditing of the 
accounts of any trust of which a 
judicial trustee has been appointed. 

(2.) The rules under this Act may be made 
by the Lord Chancellor, subject to the con- 
sent of the Treasury in matters relating to 
fees and to salaries and numbers of ofiicers, 
and to the consent of the authority for 
44 & 45 making orders under the Solicitors Remune- 
^^"*-''-**- ration Act, 1881, in matters relating to the 
remuneration of solicitors. The rules shall 
be laid before Parliament and have the same 
force as if enacted in this Act, provided that 
if, within thirty days after such rules have 
been laid before either House of Parliament 
during which that House has sat, the House 
presents to her Majesty an address against 
such rules or any of them, such rules or the 
rule specified in the address shall thencefor- 
ward be of no ejffect. 
See Appendix II. 

Defini- 5. In this Act 

The expression "official of the Court" 
means the holder of such paid office 
in or connected with the Court as may 
be prescribed. 

The expression "prescribed" means 
prescribed by rules under this Act. 

Shorttitie, 6. — (1.) This Act may be cited as the 
Sdoom- Judicial Trustees Act, 1896. 

mentrf ^^'"^ '^^^^ ^^^ ^^^^^ "°* cxteud to any 
Aot". ° charity, whether subject to or exempted 
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from the Charitable Trusts Acts, 1853 to §6- 
1894. 

(3.) This Act shall not extend to Scotland 
or Ireland. 

(4:.) This Act, except as by this Act other- 
wise provided, shall come into operation on 
the first day of May, one thousand eight 
hundred and ninety-seven. 
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APPENDIX I. 

PAOE 

No. 1. Table slio-wiiig the Bates at whioli Dividends 
iave been paid by the principal Eailway Com- 
panies during the last Ten Tears - 152 

„ 2. Pabticttlaes of principal Leased EaUways 154 

,, 3. Table showing the principal Waterworks Com- 
panies, incorporated by Special Act or Eoyal 
Charter, which have paid Dividends of not less 
than 5 per cent, on their Ordinary Stock during 
the past Ten Tears . _ . 155 

,, 4. Table giving Particulars of Principal Stocks of 
Municipal Boroughs and of County Councils 
having Populations exceeding 50,000 according 
to the Census of 1901 - 156 



1. — TABLE showing the Rates at which Dividenck have been paid 

[N.B.— Debenture, Rent-charge, Guaranteed or Preference Stocks 
the Company must have paid a divideiid of not less than 3 per 
Rule the Company need only have paid a dividend on its Ordinary 
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7i 


6 


7i 


5| 


7 


44 


6 


44 






7i 


Ti 


7i 


-z 


n 


7i 


7i 


74 


74 


7 


6 


64 


64 






4 


a 


4 


4| 


4 


4f 


4i 


4f 


4i 


4 


3i 


4i 


4 






10 


10 


11 


10 


JV'iZ 


6 


10 


10 


9 


7 


6 


6 


H 






3 


6* 


3^ 


6S 


2i 


6i 


n 


5f 


If 


4f 


mi 


4 


mi 






3i 


3^ 


3J 


3i 


mi 


2* 


H 


3i 


3i 


24 


3i 


34 


H 







(c) In 1889 the original Ordinary Stock was converted into a new Stock by the 
issue of 250;. new Stock for every 100?. old Stock. By the TafE Vale RaUway 
Act 1890, s. 35, provision is made for calculating the rate of dividend for Trust 
purposes as upon the original Stock plus new Stock issued since the conversion. 
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2. — Particulars of Principal Leased Railways. 

The list below only includes those railways which are quoted on the 
London Stock Exchange. There are numerous other railways leased to 
the large companies in the United Kingdom, many of which will, doubt- 
less, be found to comply with the conditions of the Trustee Act. 

In exercisiag the statutory power of investment, it should be seen 
that the company, or one of the companies to whom the railway is leased, 
has paid a dividend of not less than 3 per cent, for the last ten years. 



These Particulars are to he read in connection with the text on p. 22, supra. 



Name of Company 
Leased. 



Company to whom 
Leased. 



Obsebvations. 



East Lincolnshire . . 



North & South West. 
Junction. 



Nottingham & Gran- 
tham ilaUway and 
Canal. 



Victoria Station & 
Pimlico. 



Weymouth & Port- 
land. 



Great Northern 



/ London & North 

1 Western. 

j Midland. 

I North London. 



Great Northern 



! London & Brighton. 
London, Chatham & 
DoTer. 
Great Western. 



( Great Western and 
J London & South 
( Western. 



Leased for 1,000 years, ata yearly 
rent of 36, OOOZ., under powers in 
the Great Northern Railway 
Act, 1847. 

Leased in perpetuity, at a rent of 
9,502Z., under the powers of the 
North & Southwestern Junc- 
tion Railway Act, 1871. The 
dividend paid is 7 per cent. 



Leased for 999 years, from 1st 
Aug. 1861, the rental being at 
the rate of il. 2s. 6d. per cent, 
on the capital, enabling a divi- 
dend of rather over 4 per cent, 
to he paid. 



Leased for 999 years ; but as the 
Brighton & Chatham Companies 
each appear to be only liable for 
one-half of the rent, and as the 
London, Chatham & Dover has 
not paid dividends on its Ordi- 
nary Capital, it is doubtful if 
this Stock is authorized. 



Leased in perpetuity at a fixed 
annual rent of 4,6002. 



PRINCIPAL WATEKWOKKS COMPANIES. 
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3. — TABLE showing the principal Waterworks Coiitpanies, 
incorporated hy Special Act or Royal Charter, which 
hare paid dicidends of not less than 5 per cent, on their 
Ordinary Stock during the past Ten Tears. 



[N.B. — ^The Debenture, Guaranteed, or Preference Stocks only are authorized 
as investments.] 



Kame of 
Company. 



Chelsea 



East London . . 

East Surrey . . 
Grand Junction. 



Lambeth , 



New River 



Southwark and 
Vauxhall. 



* Staines 
Reservoir. 

West IMiddlesex. 



How 
Incorporated. 



Charter in 1723 
Special Act, 1852 



Special Act, 1807 



Special Act, 1862 

Special Act, 51 
Geo. III. 0.169. 

Re - incorporated 
by Special Act, 
1848. 

Royal Charter, 
James I. 



Special Act, 1845 

Special Act, 1896 
SpecialAot, 1806 



Debenture, Guaranteed, 
or Preference Stock. 



Preference Stock . . . . 
Perpetual Preference 

Stock. 

Debenture Stock . . . . 

Debenture Stock . . . . 

Debenture Stock . . . . 

Debenture Stock . . . , 

Debenture Stock . . . . 



Debenture Stock . . . 
Debenture Stock ... 



Debenture Stock . . . . 
Debenture Stock B. . . 
Debenture Stock C. . . 
Debenture Stock D. . . 

Preference Stock 

Debenture Stock A. . . 
Debenture Stock B. . . 

Guaranteed Debenture 
Stock. 

Debenture Stock . . . . 
Debenture Stock . . . . 



Eateof 
Interest. 



Redeemable. 



Irredeemable. 

Irredeemable. 

Irredeemable. 
1819—1825. 

Irredeemable. 

Irredeemable. 



Irredeemable. 
1921—1926. 



Irredeemable. 

1922—1924. 
1925— 



Irredeemable. 
1922—1927. 

1922—1927. 



Irredeemable. 
1920—1926. 



* This appears to be an authorized investment, as the three Guaranteeing 
Companies are the West Middlesex, Grand Junction, and New River, 
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4. — TABLE giving Particulars of Principal Stocks of Municipal 
Boroughs and of County Councils having Populations 
exceeding 50,000 according to the Census q/lGOl. 



[N.B. — An inveatment must not be made above par if the Stock is redeemable 
■within fifteen years of the date of investment, or at more than 15 per cent, 
premium if redeemable later.] 



Borougli or 
County Council. 


Per 
Cent. 


Eedeem- 
able. 


Authority for Issue. 


Birkenhead 


2f 


1919-59 


Birkenhead Corporation Act, 1881. 


Birmingham 


f 
3 

2i 


1946 
1947 
1932 
1926 


Provisional Orders, 1880, 1881 and 1882. 


Blacl(burn 


3 


1930 


Blackburn Improvement Act, 1882. 


Bradford 


3 


1945 
1954 


Various Corporation Acts and Local Loans 

Act. 
Bradford Corporation "Water Acts, 1890 and 

1892, and Local Loans Act. 




Brighton 




1946 
1957 


Brighton Corporation Loans Act, 1886. 
Brighton Corporation Loans Act, 1886, and 
Brighton Corporation Act, 1896. 




Bristol 


3 


Irr. 

1920-60 


Bristol Dock Acts 1881 1884 and 1886 




^u^^^KJu^j^ -M.J ^J^JA^ ^^\^UUa ^\J\J^y •R.\J\J^ OlXiVA ^\JVV9 


„ (Debentures).. 


2J 


1957 


Bristol Dock Acts, 1893 and 1897. 


Burton-upon-Trent . . 


3 


1913-43 


Public Health Acts Amendment Act, 1890. 


Cardiff 


3i 
3 


1935 
1914-54 


Cardiff Corporation Acts, 1874, 1884 and 
1894 ; Local Government Act, and Public 
Health Acts Amendment Act, 1890. 




Coventry 


n 

3 


1917-57 
1920-50 


Public Health Acts Amendment Act, 1890. 




Croydon 


H 

3 


Irr. 

1940-60 


Croydon Corporation Act, 1884. 
Croydon Corporation Act, 1884. 
Croydon Improvement Act, 1890. 





LIST OF PRINCIPAL MUNICIPAL STOCKS. 
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Borouffh or 
County Council. 


Per 

Cent. 


Redeem- 
able. 


Authority for Issue. 


Dorby 


S 


1920-50 


Derby Corporation Act, 1882. 




3 
3 


1917-43 
1920-60 


Devonport 




Dorsot 


3 
3 


1922-32 
1924 


Local Government Act. 


Edinburgh 




Glamorgan 


3 


1914-34 


Local Government Act. 




31. 

3 

2i 


1914 

1921 

1910-40 


Glasgow Corporation Loans Act, 1883. 








3 
3 


1913-43 
1914-34 


Public Health Acts Amendment Act, 1890. 


Hampshire 


Local Government Act. 


Hanley 


3 


1914-43 


Public Healtb Acts Amendment Act, 1890. 


Hastings 


3 


1915-54 


Hastings Improvement Act, 1885. 


Hertfordsliire 


2J 
3 


1916-36 
1920-40 


Local Government Act. 


Huddersfleid 


3 


1934 

1920^0 


Huddersfield Corporation Act, 1882. 


Hull 


3 


1943 
1921-51 


HuU Corporation Loans Act, 1881. 








3 


1952 


Ipswicb Corporation (Purchase of Water 




works) Act, 1892. 


Leeds 


5 
4 

31 
3 

2i 


Itt. 

1927 
1927 
1027 
1927 


Leeds Improvement Act, 1877 ; Leeds Pro 




visional Orders, 1883 and 1888. 




3 
2i 


1934 
1919-44 
1928-58 


Leicester Corporation Act, 1884 ; Provi 




sional Orders, 1893 and 1896. 
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Borough or 
County Council. 


Per 

Cent. 


Eedeem- 
able. 


Authority for lasue. 


Liverpool 


Si 
3 

2i 


Irr. 
1942 
1923 


Liyerpool Corporation lioans Acts, 1880 and 
1894. 




London (Corporation) 
Debenture Stock 


2J 


1927-57 




Mancliester 


i 
3 


Irr. 

1928 


Manchester Corporation Waterworks and 
Improvement Act, 1872, and Local Gov- 
ernment Board's Provisional Orders Con- 
firmation (No. 11) Act, 1886. 




3 


1941 


Manchester Ship Canal Acts, 1891 and 1893. 


Middlesbrough 


H 
3 


1909 

1911-13 

1915 


Stockton and Middlesbrough Corporations 
Watervforks Acts, 1876 and 1884. 


Middlesex County 

Council 


3 


1915-35 


Local Government Act and Kew Bridge 
Acts, 1898 and 1899. 


Newcastle-upon-Tyne 


H 

2| 


Irr. 

1936 
1915-36 


Newcastle-upon-Tyne Corporation Loans 
Act, 1882. 


Newport (Men.) 


3 


1915-55 


Corporation Acts, 1876 to 1892, and Local 
Government Act. 


Norwich 


3 


1952 


Norwich Corporation Act, 1889. 


Nottingham 


3 
3 


Irr. 

1920-60 


Nottingham Corporation Loans Act, 1880. 


Paisley 


3 


1914-29 




Plymouth 


3 


1942 
1918-58 


Plymouth Corporation Act, 1887. 

Public Health Acts Amendment Act, 1890. 


■ ijiiiu%«*ii ■■•■•• ■■■t 


Portsmouth 


2} 


1916-27 
1913-33 
1919-49 


Portsmouth Corporation Act, 1883. 
Public Health Acts Amendment Act, 1890. 


Reading 


3 


Irr. 

1962 


Reading Corporation Acts, 1881 and 1887, 
and Reading Provisional Order, 1891. 




St. Helens 


3 


1915-55 


Public Health Acts Ajnendment Act, 1890. 


Sheffield 


3 

2i 


1906-36 

1925 
1925-57 


ShefBeld Corporation Acts, 1883 and 1889. 
Sheffield Water Act, 1896. 


«#■ |\/ 1 1 I^/IIA «44> ■>■■■« 


Somersfit 


3 


1923-33 


Local Govemment Act, 


VUIIIUI WW* ■■■■***■■* 
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Borough or 
County Council. 



South Shields 
Southampton 



Staffordshire County 
Council. 



Stockport . . . 

Stockton 

Surrey County . 
Swansea 



Tynemouth 

Walsall 

West Bromwich . . . . 
West Ham 



Per 

Cent. 



West Sussex County 
Council. 



Wigan 

Wolverhampton 
York 



Eedeem- 
able. 



Authority for Issue. 



1915-45 Public Health Acts Amendment Act, 1890. 

1945 Southampton Corporation Act, 1885. 
1920-60 

1915-45 Public Health Acts Amendment Act, 1890. 

1915-35 Local G-OTemment Act. 

1914-54 PubKc Health Acts Amendment Act, 1890. 



1915-35 Stookton-on-Tees Extension and Improve- 
ment Act, 1889. 

1922-32 Local Government Act. 



Irr. Swansea Corporation Loans Acts, 1881 and 

1882. 
1955 Swansea Corporation Water Act, 1892. 

1913 Tynemouth Corporation Loans Act, 1882. 

1932 Walsall Corporation Act, 18 

1930 West Bromwich Corporation (Consolidation 
of Loans) Act, 1889. 

1929 West Ham Corporation (Loans) Act, 1888. 
1945 

1915-35 Local Government Act. 
1921 Wigan Corporation Act, 1889. 



1932 Wolverhampton Corporation Loans Act, 
1924-54 1882. 

1916-41 York Extension and Improvement Act, 1884. 
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JUDICIAL TEUSTEE EULES. 

EULES UNDER THE JlJDICIAI; TeuSTEES Act, 1896. 

Shorttitle. 1. The following Eules maybe cited as the Judicial 
59 & 60 Trustee Eules, 1897, and shall apply as far as practicable 
to all matters and proceedings under the Judicial 
Trustees Act, 1896 (ia these Eules called the Act). 



Viot. 0. 35. 



Mode of 
making 
applica- 
tion. 



Appointment of Judicial Trustee. 

2. An application to the Court to appoint a judicial 
trustee shall be in the Chancery Division, and 

(a) if not made in a pending cause or matter, shall 
be made by originating summ.ons ; and 

(b) if made in a pending cause or matter, shall be 

made as part of the relief claimed, or by 
summons in the cause or matter. 
Serrice of 3. — (1.) The summons shall be served, — 
summons. (a) where the application is made by or on behalf 

of a trustee, on the other trustee (if any) ; 
and 
(b) where the application is made by or on behalf 
of a beneficiary, on the trustees (if any), 
and in either case on such (if any) of the beneficiaries 
as the Court directs. 

(2.) Where the application is made by or on behalf 
of a person creating or intending to create a trust, the 
summons, subject to any direction of the Court, need 
not be served on any person. 

(3.) The Court may give any directions it thinks fit, 
either dispensing with the service of the summons on 
any person on whom it is required to be served under 
this Eule, or requiring the service of the summons on 
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any person on whom it is not required to be served 
under this Eule. 

4. — (1.) Where an application is made for the Statement 
appointment of a judicial trustee by originating sum- to be sup- 
mons, the applicant must, when he takes out the P^^^. °" 
summons, supply for the use of the Court a written ^P^ °^" 
statement signed by him containing the following par- 
ticulars so far as he can gain information with regard 
to them : — 

(a) A short description of the trust and instrument 

by which it is, or is to be, created, and of the 
relation which the applicant bears to the 
trust ; 

(b) If a person is nominated as judicial trustee, the 

name and address of the person nominated, 
and short particulars of the reasons which lead 
to his nomination ; 

(c) If a person is nominated as judicial trustee, a 

statement whether it is proposed that the 
person nominated should be remunerated or 
not ; 

(d) Short particulars of the trust property, with an 

approximate estimate of its income, and capital 
value ; 

(e) Short particulars of the incumbrances (if any) 

affecting the trust property ; 

(f) A statement whether it is proposed that the judi- 

cial trustee should be a sole trustee or should 
act jointly with other trustees ; 

(g) Particulars as to the persons who are in posses- 

sion of the documents relating to the trust ; 

(h) The names and addresses of the beneficiaries and 
short particulars of their respective interests ; 

(i) Any exceptional circumstances specially affecting 
the administration of the trust. 

(2.) An affidavit by the applicant verifying the state- 
ment shall be sufficient primd facie evidence of the 
particulars contained in the statement. 

(3.) Where the applicant cannot gain the information 
necessary for making the required statement on any 
point, he must mention the fact in his statement. 

5. — (1.) The Court shall not be precluded by any Removal 
existing practice as to the appointment of trustees from °t restnc- 
appointing any person to be a judicial trustee by reason appoint- 
of that person being a beneficiary, or a relation or ment of 

E. 1 



trustee 
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certain husband Or wife of a beneficiary, or a solicitor to the 
persons to ^J.^g^ qj. iq ^]^q trustee, or to any beneficiary, or a mar- 
jggg ' ried woman, or standing in any special position with 

regard to the trust. 

(2.) A person may be appointed to be a judicial 

trustee of a trust although he is already a trustee of 

the trust. 
Vesting g. On the appointment of any person to be judicial 

orders. trustee the Court shall make such vesting or other 

orders and exercise such other powers as may be 

necessary for vesting the trust property in the judicial 

trustee either as sole trustee or jointly with other 

trustees as the case requires. 



Appointment of Official of Court to he Judicial Trustee. 

Official 7. — (1.) Where an official of the Court is appointed 

judicial judicial trustee, the official solicitor of the Court shall 
(subject to the provisions hereinafter contained in rules 
twenty-nine, thirty, and thirty-one), be so appointed, 
unless, for special reasons, the Court directs that some 
other official of the Court should be so appointed. 

(2.) Any official of the Court appointed to be a 
judicial trustee shall, on his ceasing to hold office, cease 
to be such a trustee without any formal resignation. 

(3.) Where an official of the Court is judicial trustee, 
any trust property vested in or held by him, shall be 
vested in and held by him under his official title and not 
in his own name. 

(4.) Where an official of the Court appointed to be a 
judicial trustee of a trust dies, or ceases to hold office, 
his successor in office shall, unless the Court otherwise 
directs, become judicial trustee of the trust without any 
order of the Court or formal appointment, and the trust 
property shall, without any conveyance, assignment, or 
transfer, in such a case become vested in the successor 
as it was vested in his predecessor in office. 

(6.) For the purpose of the definition of "official of 
the Court," in section five of the Act, any paid office 
in or connected with the Court shall be a prescribed 
office. 

7a. Notwithstanding anything in these Eules con- 
tained, where an official of the Court is sole judicial 
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trustee the trust funds and tte title deeds certificates 
and other documents which are evidence of the title of 
the trustee to any of the trust property, and all receipts 
on behalf of the trust, shall be dealt with, and all pay- 
ments on behalf of the trust shall be made, and accounts 
shall be kept, in such manner and subject to such regu- 
lations as the Treasury may direct. 

[21sf May, 1900.J 



Administraiion of the Trust. 

8. — (1.) A judicial trustee must, unless in any case Statement 
the Court considers that it is unnecessary, as soon as °* *^'^ 
may be after his appointment, furnish the Court with a P'^°I'®'' '^■ 
complete statement of the trust property, accompanied 
with an approximate estimate of the income and capital 
value of each item. 

(2. J It shall be the duty of the judicial trustee to 
give such information to the Court as may be necessary 
for the purpose of keeping the statement of the trust 
property correct for the time being. 

9. — (1.) A judicial trustee, if not an official of the Security. 
Court, must give security to the Court for the due appli- 
cation of the trust property, unless the Court dispenses 
with security under this Rule. 

(2.) The Court may, on the appointment of a judicial 
trustee, or at any time during his continuance in office 
as judicial trustee, dispense with security on the applica- 
tion either of the person who is to be appointed or is 
judicial trustee, or of any person appearing to the Court 
to be interested in the trust, and shall do so where a 
judicial trustee is appointed on the application of a 
person creating or intending to create a trust, and that 
person desires that security should be dispensed with, 
■unless for special reasons the Court consider that security 
is in such a case necessary or desirable. 

(3.) The security must be given, either by recog- 
nizance, bond, or otherwise, as the Court directs, and 
with such sureties as the Court approves. 

(4.) If the Court is satisfied that sufficient provision 
is made for the safety of the capital of the trust pro- 
perty, the amount of the security shall, in ordinary 
cases, be an amount exceeding by twenty per centum 
i2 
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tlie income of the trust property as estimated by the 
Court. 

(5.) The Court may at any time require that the 
amount or nature of the security given by a judicial 
trustee under this Eule be varied, or that security be 
given where it has previously been dispensed ■with, and 
a judicial trustee shall comply with any such require- 
ment. 

(6.) It shall be a condition of every recognizance, 
bond, or other form of security given under this Eule 
that the judicial trustee shall give immediate notice to 
the Court of the death or insolvency of any of his 
sureties. 

(7.) Any recognizance, bond, or other form of security 
given for the purpose of this Eule may be vacated in 
such manner and subject to such conditions as the 
Court may direct. 

(8.) Where security is not dispensed with, the ap- 
pointment of a person to be judicial trustee shall not 
take effect until he has given the security required by 
the Court under this Eule. 

(9.) Any premium payable by a judicial trustee to 
any guarantee company on account of his security may, 
if the Court so directs, be paid out of the trust 
property. 
Trust 10. — (1.) When a judicial trustee is appointed, a 

account at separate account for receipts and payments on behalf 
cuBtodv °^ ^^® trust must be kept in the name of the trustees 
of doou- at some bank approved by the Court, 
ments. (2.) All title deeds and all certificates and other 

documents which are evidence of the title of the trustee 
to any of the trust property shall be deposited either 
with that bank or in such other custody as the Court 
directs. 

(3.) The deeds or documents must be deposited in 
the names of the trustees, and the judicial trustee must 
give notice to the body or person with whom the deeds 
or documents are so deposited not to deliver any of 
them over to any person except on a request signed by 
the judicial trustee and countersigned by the officer of 
the Court, and also to allow any person authorized by 
the officer of the Court in writing to inspect them 
during business hours. 

(4.) The judicial trustee must deposit with the Court 
a list of all deeds or documents deposited in any custody 
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in ptirsiiance of tHs Eule, and must give information to 
the Court from time to time of any variation to be made 
in the list. 

(5.) The judicial trustee must, if at anytime directed 
hy the Court, give an order to the bank at which the 
trust account is kept, not to pay at any one time any 
sum over a specified amount out of the trust account 
except on an order countersigned by the o£B.cer of the 
Court. 

(6.) Any payments on account of the income of the 
trust property may be provided for by means of a 
standing order to the bank at which the trust account 
is kept. 

(7.) The Court may give such directions to the 
judicial trustee as may, in the opinion of the Court, be 
necessary or expedient for carrying this Eule into effect, 
and for securing the safety of the trust property. 

(8.) Where an official of the Court is judicial trustee, 
the Court may direct that, instead of a separate account 
of the receipts and payments on behalf of the trust 
being kept at some bank approved by the Court, all 
receipts on behalf of the trust may be dealt with, and 
all payments on behalf of the trust may be made, in 
such manner, and subject to such regulations as to the 
accounts to be kept of the receipts and payments and 
the procedure to be followed in dealing therewith, as 
the Treasury direct. 

10a. Where an ofiicial of the Court is judicial 
trustee it shall be lawful for the Bank of England and 
Bank of Ireland, and for any other corporation, com- 
pany, or pubKc body (aU of which other bodies are 
hereinafter included in the term company), to open and 
keep accounts of stock, shares, annuities, and securities 
(all of which are hereinafter included in the term 
stock), in the name of such official under his official 
title without naming him, and the dividends on such 
stock may from time to time be received, and such 
stock, or any part thereof, may from time to time be 
transferred by the person for the time being holding 
such office without any order or direction of the Court 
as if the same stood in his own name. And, without 
any order or direction of the Court, such official may, 
by letter of attorney, authorize the Bank of England or 
the Bank of Ireland, or aU or any of their proper 
officers to seU and transfer all or any part of the stock 
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from time to time standing in the books of the said 
hanks on such account, and to receive the dividends due 
and to become due thereon. And where, according to 
the practice of any company (other than the said 
banks), such stock is accustomed to be sold and trans- 
ferred or the dividends to be received by letter of 
attorney, such official may authorize such company or 
the proper officer or officers thereof, or any other person, 
to sell and transfer all or any part of the stock from 
time to time standing in the books of such company on 
such account and to receive the dividends due, and to 
become due thereon ; and notwithstanding sect. 20 of 
29 & 30 Vict. c. 39, no request of the Treasury shall be 
necessary to authorize any such account of Government 
stock and annuities to be opened, and no order in 
writing of the Treasury shall be necessary for the sale 
or transfer of any such Government stocks or annuities. 

\21th April, 1899.] 
Judicial 11. A judicial trustee must pay all money coming 

trustee not into his hands on account of his trust without delay to 
to keep the trust account at the bank, and if he keeps any such 
money m jj^Qjjgy j^ j^jg liands for a longer time than the Court 

ills n fl.Tt fl H '' " 

considers necessary, shall be liable to pay interest upon 

it at such rate not exceeding five per centum as the 

Court may fix for the time during which the money 

remains in his hands. 

Dirertions 12. — (1.) A judicial trustee may at any time request 

to judicial the Court to give him directions as to the trust or its 

trustees, administration. 

(2.) The request must be accompanied by a state- 
ment of the facts with regard to which directions are 
required, and by the fee required under these Eules in 
respect of a communication from the Court with regard 
to the administration of the trust. 

(3.) The Court may require the trustee or any other 
person to attend at chambers if it appears that such an 
attendance is necessary or convenient for the purpose of 
obtaining any information or explanation required for 
properly giving directions, or for the purpose of ex- 
plaining the nature of the directions. 
Power to 13. The Court, if satisfied that there is no reasonable 
dispense doubt of any fact which affects the administration of a 
]" , trust by a j udicial trustee, may give directions to the 
evidence, judicial trustee to act without formal proof of the 
fact. 
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Accounts and Audit. 

14- — (1.) The Court shall give directions to a judicial Aooounts 
trustee as to the date to which the accounts of the trust and audit, 
are to bo made up in each year, and shall fix in each 
j'ear the time after that date within which the accounts 
are to he delivered to it for audit. 

(2.) The accounts shall in ordinary cases he audited 
by the officer of the Court, but the Court, if it considers 
that the accounts are likely to involve questions of diflS.- 
culty, may refer them to a professional accountant for 
report, and order the payment to him of such amount 
in respect of his report as the Court may fix. 

15. — (1.) The accounts of any trust of which there is Filing and 
a judicial trustee, with a note of any corrections made inspection 
upon the audit, shall be filed as the Court directs. ^' 

(2.) The judicial trustee shall send a copy of the 
accounts, or, if the Courtthinks fit, of a summary of the 
accounts, of the trust to such beneficiaries or other 
persons as the Court thinks proper. 

(3.) The Court may, if it thinks fit, having regard to 
the nature of the relation of the applicant to the trust, 
allow any person applying to inspect the filed accounts 
80 to inspect them on giving reasonable notice to the 
officer of the Court. 

16. A judicial trustee shall, unless the Court other- Deduc- 
wise directs, be allowed on the audit of his accounts *'™^ 
deductions made on account of his remuneration and 
allowances under these Rules and also on account of the 
fees paid by him under these Eules, but shall not be 
allowed any deduction on account of the expenses of 
professional assistance, or his own work, or personal 
outlay, unless the deduction has been authorized by the 
Court in pursuance of the Act, or the Court is satisfied 
that the deduction is justified by the strict necessity of 
the case. 

Remuneration and Allowances. 

17. — (1.) Where a judicial trustee is to be remuner- Eemune- 
ated, the remuneration to be paid to him shall be fixed ^^[^""jjj^ 
by the Court, and may be altered by the Court from trustee. 
time to time. 
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(2.) In fixing the remuneration, regard shall be had 
to the duties entailed upon the judicial trustee by the 
trust. 

(3.) The Court may make, if it thinks fit, special 
allowances to judicial trustees for the following matters, 
to be paid out of the trust property — 

(a) for the statement of trust property prepared by a 

judicial trustee on his appointment, an allow- 
ance not exceeding ten guineas ; 

(b) for realising and re-investing trust property, 

where the property is realised for the purpose 
of re-investment, an allowance not exceeding 
one and a half per centum on the amount 
realised and re-invested ; 

(c) for realising or investing trust property in any 

other case, an allowance not exceeding one per 
centum on the amount realised or invested. 
(4.) The CoTirt may also in any year make a special 
allowance to a judicial trustee, if satisfied that in that 
year more trouble has been thrown upon the trustee 
by reason of exceptional circumstances than would 
ordinarily be iavolved in the administration of the 
trust. 

(5.) Where a trustee is remunerated, any allowance 
under this Rule may be paid in addition to his remunera- 
tion. 

(6.) Any remuneration or allowance payable to a 

judicial trustee shall be paid or allowed to him at such 

times and in such manner as the Court directs. 

AppHoa- 18. Where an official of the Court is appointed to be 

tion of re- a judicial trustee, any remuneration, allowances, or 

munera- Q^her payments payable to him on account of his services 

official of ^^ trustee shall be paid, accounted for, and applied in 

the Court, such manner as the Treasury direct. 

Forfeiture 19. — (1.) If the Court is satisfied that a judicial 

of remu- trustee has failed to comply with the Act, or with these 

neration. Jjules, or with any direction of the Court or officer of 

the Court made in accordance with the Act or these Eules, 

or has otherwise misconducted himself ia relation to the 

trust, the Court may order that the whole or any part 

of the remuneration of the trustee be forfeited. 

(2.) This Rule shall not affect any liability of the 
judicial trustee for breach of trust or to be removed or 
suspended. 

(3.) A judicial trustee shall have an opportunity of 
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beiug heard by the Court, before any order is made for 
the forfeiture of his remuneration or any part of it. 



Removal and Suspension of Judicial Trustee. 

20. — (1.) The Court may at any time, either without Suspen- 
any apphcation or on the application of any person ?i"n of 
appearing to the Court to be interested in the trust, J^^^"'*! 
suspend a judicial trustee, if the Court considers that it 
is expedient to do so in the interests of the trust, and a 
judicial trustee while suspended shall not have power to 
act as trustee. 

(2.) When a judicial trustee is suspended, the Court 
shall cause notice to be given to such of the persons 
appearing to the Court to be interested in the trust as 
the Court directs, and also to the persons having the 
custody of the trust property, and shall give any other 
directions which appear necessary for securing the safety 
of the trast property. 

21. — (1.) The Court may, either without any applica- Removal 
tion or on the application of any person appearing to the of judicial 
Court to be interested in the trust, remove a judicial *'^'^*'^'^ 
trustee if the Court considers that it is expedient to do 
so in the interests of the trust. 

(2.) Any application to remove a judicial trustee must 
be made by summons. 

(3.) A judicial trustee shall not be removed by the 
Court without an application for the purpose, except 
after notice has been given to him by the Court of the 
grounds on which it is proposed to remove him, and of 
the time and place at which the matter will be heard. 

(4.) The Court shall cause a copy of the notice to the 
trustee to be sent to such of the persons appearing to 
the Court to be iaterested in the trust as the Court 
directs, and the same procedure shall be followed in the 
matter so far as possible as on a summons to remove a 
judicial trustee. 

22. Where an inquiry into the administration by a inquiry 
judicial trustee of any trust, or into any dealing or into con- 
transaction of a judicial trustee is ordered, the inquiry ^^ct of 
shall, unless the Court otherwise directs, be conducted ^.^J^gg^ 
by the officer of the Court, and he shall have the same 
powers in relation thereto as he has in relation to any 
other inquiry directed by the Court. 

i5 
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Resignation and Discontinuance of Judicial Trustee. 

Resigna- 23. — (1.) If a judicial trustee desires to be discharged 
tion of from his trust he must give notice to the Court, stating 
judicial ^^ ^.j^g same time what arrangements it is proposed to 
make with regard to the appointment of a successor. 

(2.) The Court shall give facilities for the appoint- 
ment on a proper application of an official of the Court 
to be judicial trustee in place of a judicial trustee who 
desires to be discharged, in cases where no fit and 
proper person appears available for the office, or where 
the Court considers that such an appointment is con- 
venient or expedient in the interests of the trust. 
Discon- 24. — (1.) Where there is a judicial trustee of a trust, 

tmuanoe the Court may at any time, on the application made by 
o± judicial gmjimons of any person appearing to the Court to be 
interested in the trust, order that there shall cease to be 
a judicial trustee of the trust, whether the person who 
is judicial trustee continues as trustee or not. 

(2.) If the Court is satisfied that all the persons appear- 
ing to the Court to be interested in the trust concur in an 
application under this Eule, the Court shall accede to 
the application, and in any case shall ascertain as far as 
may be the wishes of those appearing to the Court to be 
interested in the trust with regard to the application. 

(3.) Where an order is made under this Eule, the 
Court shall make all such orders as may be necessary 
for carrying it into effect, and where in pursuance of 
any such order a new trustee is appointed in the place 
of an official of the Court, shall make all such vesting 
or other orders and exercise all such other powers as 
may be necessary for vesting the trust property in the 
new trustee either as sole trustee or jointly with other 
trustees as the case requires. 

Special Trusts. 

Executors 25. — (1.) Any person who is an executor or adminis- 

and ad- trator may be appointed a judicial trustee for the pur- 

ministra- p^gg ^f ^he collection and distribution of the estate of a 

deceased person in the same manner and subject to the 

same provisions as in the case of an ordinary trust. 

(2.) Where an administrator has given an adminis- 
tration bond, he need not give security as a judicial 
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trustee under these Eules unless the Court directs that 
lie is to do so. 

26. — (1.) An official of the Court shall not be ap- Special 
pointed or act as judicial trustee for any persons in their trusts, 
capacity as members or debenture holders of, or being 
in any other relation to, any incorporated or unincor- 
porated company, or any club. 

(2.) "Where the circumstances of any trust of which 
an official of the Court is a judicial trustee, or of which 
it is proposed to appoint an official of the Court to be a 
judicial trustee, involve the carrying on of any trade or 
business, special intimation of the fact shall be given to 
the Court either by the judicial trustee or by the person 
making the application for the appointment of the 
judicial trustee, as the case may be, and the Court shall 
specially consider the facts of the case with a view to 
determining whether the official of the Court should 
continue or be appointed as judicial trustee, and whether 
any special condition should be made or directions given 
with a view to ensuring the proper supervision of the 
trade or business. 



Exercise of the Powers of the Court. 

27. For the purpose of the Act or these Eules the Exercise 
officer of the Court may exercise any power which of powers 
may be exercised by the Court (including the power of °^ Court, 
making an order for the appointment of a judicial 
trustee or making any vesting order), and may perform 
any duty to be performed by the Court, and may hear 
and investigate any matter which may be heard or 
investigated by the Court, subject in any case to the 
right of any party to bring any particular point before 
the judge. 

28. — (1.) It shall not be necessary to take out a Communi- 
summons for any purpose under the Act or these Eules, cation 
except in cases where a summons is required by these ^«*7?™ 
Eules, or where the Court directs a summons to be {"ustee 
taken out. and Court. 

(2.) Where a judicial trustee desires to make any 
application or request to the Court, or to communicate 
with the Court as to the administration of his trust, he 
may do so by letter addressed to the officer of the Court 
without any further formality. 
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(3.) The Court may give any direction to a judicial 
trustee with regard to the administration of his trust 
by letter signed by the officer of the Court, and ad- 
dressed to the trustee without drawing up any order or 
formal document. 

(4.) For the purpose of the attendance at chambers 
of the judicial trustee or any other person connected 
with the trust for purposes relating to the administra- 
tion of the trust, the officer of the Court may make such 
appointments as he thinks fit by letter without the 
service of formal notices. 

(5.) Any document maybe supplied for the use of the 
Court by leaving it with, or sending it by post to, the 
officer of the Court. 



District Registries. 

District 29. — (1.) An originating summons under these Eules, 

registries, foj. the purpose of an application to appoint a judicial 

trustee, may be sealed and issued in a district registry, 

and appearances thereon shall be entered in that registry. 

(2.) Where a judicial trustee of a trust is appointed 
on an originating summons taken out in a district 
registry, or an application in any cause or matter 
pending in a district registry, all proceedings with 
respect to the trust and the administration thereof 
under the Act or these Eules shall, unless the Court 
otherwise directs, be taken in the district registry. 

(3.) Where proceedings under the Act or these Eules 
are taken in the district registry, the official of the 
Court to be appointed judicial trustee where an official 
of the Court is to be so appointed, shall not be the 
official solicitor, unless the Court for special reasons 
otherwise directs. 

(4.) Por the purpose of the Act and these Eules the 
Court may transfer any trust of which there is a judicial 
trustee from a district registry to London, or from 
London to a district registry, or from one district 
registry to another district registry, according as it 
appears convenient for the administration of the trust. 

Palatine Courts. 

Palatine 30. — ^(1.) These Eules shall apply to a Palatine Court 

Courts. as respects trusts within the jurisdiction of such Court, 

subject to such modifications (if any) as may be made 
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ty Eules of that Court for the purpose of making these 
Eules properly applicable having regard to any special 
practice of the Court, or the duties of the officers 
attached to the Court. 

(2.) Where proceedings under the Act or these Eules 
are taken in the Palatine Court, the official of the Court 
to he appointed judicial trustee where an official of the 
Court is to be so appointed, shaU not be the official 
solicitor, unless the Palatine Court for special reasons 
otherwise directs. 

County Courts. 

31. — (1.) For the purpose of the Act and these Eules County 

the jurisdiction of the county court judge, shall extend 9°'?'^'. 

to any trust in which the trust property does not exceed 3U"8dic- 

in value five hundred pounds, as if that jurisdiction had 

been given under section sixty-seven of the County , „ .„ 

Courts Act, 1888, but that jurisdiction shall be exercised ^- ? ,, 
1 • i Ti , , • . , Vict. u. a. 

only m a metropolitan county court, or m a county court 

for the time being having bankruptcy jurisdiction. 

(2.) "Where the district of any county court (other 
than a metropolitan county court) or any part of such a 
district is attached for the purpose of bankruptcy juris- 
diction to some court other than the county court of the 
district, that district or part shall be attached to the 
same court for the purpose of jurisdiction under the Act 
and these Eules. 

(3.) Where proceedings under the Act or these Eules 
are taken in the county court, the official of the Court to 
be appointed judicial trustee, where an official of the 
Court is to be so appointed, shall not be the official 
solicitor, unless the Court for special reasons otherwise 
directs. 

(4.) In the application of these Eules to the county 
court a petition shall be substituted for a summons, 
whether an ordinary or an originating summons. 

(5.) For the purposes of this Eule the expression 
"metropolitan county court" means any of the county 
courts mentioned in the third schedule of the Bankruptcy 46 & 47 
Act, 1883. Viot.0.52. 

Fees. 

32. (1.) The fees mentioned in the schedule to these Fees. 

Eules shall be paid in respect of the matters therein 
mentioned. 
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(2.) The fees paid by a judicial trustee may he 
deducted out of the income of the trust property unless 
the Court otherwise directs. 

(3.) Any fees payable under these Eules may be 
remitted by post, and may be so remitted in any manner 
except by means of postage stamps or coin. 

(4.) All fees payable under these Rules in the High 
Court, Palatine court, or county court shall, except as 
provided by these Eules, be subject to similar provisions 
as to payment, account, and application as other fees 
payable in those Courts respectively. 



Officer of the Court. 

Meaning 33. In these Eules the expression " officer of the 

of " officer Court " means— 

of Court. (^^ ^g regards proceedings in the High Court other 
than proceedings in a district registry the 
Chancery Master, that is to say, the Master 
attached to the chambers of the Judge of the 
Chancery Division to whom the matter is 
assigned; and 

(b) As regards proceedings in a district registry, any 

registrar of that registry ; and 

(c) As regards proceedings in a Palatine court, any 

registrar of that court ; 

(d) As regards proceedings in the county court, the 

registrar of the county court. 



Supplemental. 

Rules to 34. These Eules shall be construed, so far as they 
te oon- relate to the High Court, as one with the Eules of the 
struedas Supreme Court, 1883, and any Eules amending those 
general* Eules, 80 far as they relate to a Palatine court, as one 
rules of ""'i*!^ ^^ rules of that court, and so far as they relate to 
Court. the county court, as one with the County Court Eules, 

1889, and any rules amending those rules. 
Applioa- 35. The Interpretation Act, 1889, shall apply for the 
tiou of purpose of the interpretation of these Eules as it applies 
luterpre- for the purpose of the interpretation of an Act of 
tf -f t. ParUament. 

Viot.o. 63. 

August 31, 1897. Halsbubt, C. 
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Schedule. 

Fees. 

The following fees shall be payable under these 
Eules: — £ s. d. 

1 . In respect of any thing or matter for which ^ 

a fee is provided under the Orders in 

force for the time being with regard to \ ™o4ael° 

Supreme Court, Palatine court, or county [ 

court, fees, as the case may be J 

In respect of any communication from the 

Court with regard to the administration 

of the trust 2 6 

For filing the statement of the trust property 10 
For filing any alteration in the statement . . 5 

For filing the accounts of the trust 5 

For filing any other document relating to the 

trust 2 6 

For auditing the accounts of the trust when 

audited by the officer of the Court, for 

every lOOZ. or fraction of lOOZ. of the 

gross amount received as income of the 

trust without deducting any payments . . 2 6 
On the audit of the accounts of the trust | ^^^^^^^^ 

where they are referred to a professional > amount 

accountant for report ) LlouSant 

On the inspection of filed accounts for each 

hour or part of an hour occupied 2 6 

Not exceeding on one day 10 



( 1 ) 
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Abroad, 

appointment of new trustee in place of trustee who is, 66. 
vesting order as to land situated, 123. 

Account, 

action for, against trustee, when barred, 5. 
of judicial trustee, auditing, 165. 

Action against trustee, wlien barred, 5. 

Administration 

of trust by Court, effect of, on appointment of new trus- 
tees, 70. 
by judicial trustee, 162 — 165. 

Administrator, See Executor ; Personal Representative, 
application to, of J. T. A. 1896... 141. 

of T. A. 1888. ..1. 

of T. A. 1893. ..89. 
power to compound claims, 89. 

Admittance of new trustees to copyholds, 75, 114. 

Advance for term certain by trustees, 60. 

Advice of valuer as to mortgage security, 56. 

Agent, 

trustee not answerable for default of, 93. 

not responsible for intelligence or honesty of, 58. 
not to invest on strength of bare assurance of, 9. 

Allotment 

of new shares to trustee, 42. 
sale of letters of, 42. 
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Amount whicli a trustee may lend on mortgage, 56. 
Anticipation, Eestraint on. See Married Woman. 
Application to Court. See Court. 

Appointment 

of judicial trustee, 141, 160. 

of official of Court as, 162. 
of new trustees, 65 — 70, 94 — 109. 

for purposes of Settled Land Acts, 135. 
separate trustees, 72. 

" As they shall think fit," snch securities, 34. 

Audit of accounts of judicial trustee, 165. 

Authorized, Investments, 
ceasing to be, 38. 

for cash, under control of Court, 28. 
for trust moneys, 12 — 31. 

Bank, 

deposit of bearer, securities in, 50. 
money not to be left on deposit in, 86. 
of England or Ireland, 

indemnity to, acting on order made under T. A., 136. 

investment in stock of, 12, 19. 
stares in, investment in, 34 — 35. 
stock, investment in, 12, 19. 

Banker, 

custody of securities, 50. 

power to authorize receipt of money by, 82. 

trustee not answerable for default of, 93. 

Bankrupt Trustee, appointment of new trustee in place of, 98. 

Bankruptcy, Trustee in, not trustee within T. A. 1888. ..2. 

Bare Trustee, meaning of, 81. 

Bearer, 

bonds or certificates to, should not ordinarily be held by 

trustees, 19, 49. 
precautions necessary if so held, 50. 
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Beneficiary, 

action by, -when barred, 4. 

may elect to accept unauthorized investments, 64. 
power of Court to impound interest of, to indemnify trus- 
tee, 130. 
trustee's right to indemnity from, 35. 

Breach of Trust, 

action for, when barred, 5. 

Court may excuse, where trustee has acted honestly and 

reasonably, 143 — 146. 
Court may impound interest of beneficiary to answer, 136. 
loans and investments not chargeable as, 50. 
unauthorized investments constituting, liability for loss 

on, 63. 

British Railways, investment in stock of, 21. 

Broker, 

trustee not answerable for default of, 93. 

not to invest on strength of mere assurance of, 9. 

Building, power of trustee to insure, 86. 



Calls, investment in shares Uable to, 34. 

Canal Companies, investment in stock of, leased, 22. 

Certificates to Bearer, trustees not to convert inscribed stock 
into, 49. 

Cestui que Trust. See Beneficiary. 

Change 

in character of investment, 17. 
of investment, 37. 

Charity, Trustee of, 

J. T. A. 1896 not apphcable to, 149. 
T. A. 1888, not applicable to, 1. 
T. A. 1893, applicable to, 122. 

Colonial Stocks, investment in, 17, 30. 
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Company. See Investments. 

director of, application of T. A. 1888 to, 2. 
"incorporated by Act of Parliament," 32. 
"public," 32. 

Compromise, power of trustee to, 72. 

Consent to making or varying investment, 37. 

ConstrnctiTe Trustee, limitation of action against, 2. 

Contingent P>igllt of unborn person, order releasing land 
from, 106. 

Contributory Mortgage, investment in, 60. 

Conversion 

of unauthorized investments, postponement of, 39. 
to his own use by trustee of trust property, prevents time 
running, 3. 

Convict, trustee or mortgagee, by becoming, does not affect 
trust or mortgaged property, 135. 

Copyhold, 

investment on mortgage of, 58. 
vesting order as to, efiect of, 114. 

parties to be before Court, 114. 

Corporation stocks, investment in, 27. 

Costs, 69, 121. 

of appointing new trustees and vesting orders, 121, 122. 
when personal representative refuses to appoint new 
trustees, 69, 121. 

Co-trustees, when time begins to run, as between, 6. 

County Council stock, investment in, 27. 

County Court, 

application to, under T. A. 1893. ..134. 
appointment of judicial trustee by, 143. 
payment into Court in, 125. 
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Court. See Powers of Court. 

application to, under Ord. 55. ..38, SO, 125. 
investments authorized for casli under control of, 28. 
judicial trustee, appointment of, by, 141. 
jurisdiction of, to excuse for breach of trust, 143. 
new trustee, appointment of, by, 94 — 100. 
payment into, by trustee, 124. 
persons entitled to apply to, 119. 
tendency to deal liberally witli trustees, 11. 
■who mU. be appointed trustees by, 99. 



Debenture Stock, 

character of, 48. 
investment in, 

railway, 21 — 26. 

waterworks, 27. 

other companies, 45. 

Debts, power of trustee or executor to compound, 72. 

Decreasing 

number of trustees on new appointinent by the Court, 97. 

out of Court, 71. 
Deposit, 

at bank of bearer securities, 50. 
of trust funds, 86. 

Depreciation in security, 62. 

Depreciatory Conditions, sale subject to, 77. 

Director of Company is trustee under T. A. 1888... 2. 

Discharge of trustee, where no new trustee appointed in his 
place, 74, 95. 

Disclaimer of trust should be made before acting, 73. 

Discontinuance of judicial tiustee, 168. 

Dismissal of trustee for misconduct, 95. 

District Registry, judicial trustee, proceedings in, 171. 
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Brainage Charges, investment in mortgage of land subject 
to, 49. 

Duties of trustees in making investments, 8 — 12. 



Estate Tail, effect of vesting order on, 111. 

Evidence, orders made on certain allegations to be conclusive, 
122. 

Exchequer Bills, investment in, 18. 

Executor. And see Personal Representatives. 

application to, of J. T. A. 1896. ..141. 

of T. A. 1888... 1. 

of T. A. 1893... 89, 98, 139, 140. 
appointment of, as Judicial trustee, 169. 
power of, to aHow debt or claim, 89. 
to compound claim, 89. 

of creditor, 90, 91. 

of legatee, 90, 91. 

Existing Investments, retention of, by trustee, 38 — 44. 



Felon, appointment of new trustee in place of, 97. 

Fire, trustee may insure building against, 86. 

Fitness 

of new trustees, appointed by tbe Court, 99. 
out of Court, To. 

Fraud prevents trustee pleading Statute of Limitations, 2. 

Funds Rules, Supreme Court, 126—128. 

Government Securities, investment in, 18. 
Ground Rents, investment in mortgage of, 62. 
Guaranteed Stocks. See Investments. 
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Hereditaments, corporeal and incorporeal are land within T. A. 
1893. ..137. 

Heritable Securities, investment in. See Mortgage. 

" Honestly and Reasonably," trustee aotiag, may be excused 
from breach, of trust, 143 — 146. 



Impounding interest of beneficiary privy to breach of trust, 
129—134. 

Improper Investments, liability for loss due to, 63. 
Improved Ground Bents, investment in mortgage of, 62. 

Improvement of Land Act, 1864, investment on charges 
under, 45. 

Incapable of Acting, trustee, 67. 

Income of Investments, 
retained by trustee, 43. 
unauthorized, 44. 
wasting, 43. 

" Incorporated by Act of Parliament," company, 32. 

Incorporeal Hereditament, land under T. A. 1893. ..137. 

Increasing 

number of trustees, on appointment by the Court, 97. 

out of Court, 72. 

Indemnity 

to Bank of England acting on order under T. A. 1894... 138. 
to trustees, 

implied by statute, 93. 

impounding interest of beneficiaryby way of, 129—134. 

in respect of investments involving liability, 35. 

India Stock, investment in, 9. 

Indian Railways, investment in stock of, 23—26. 
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Infant 

mortgagee, vesting order in place of conveyance by, 107. 

vesting order, wliere customary heir of copy- 
holds, 114. 

Insurance against fire by trustee, 86. 

Interest, rate of, allowed tenant for life, 44. 

Investments by Trustees, 

authorized by statute, 12 — 31. 

bank stock, 19. 

change of character of, 17. 

colonial stock, 17, 30. 

company "incorporated by Act of Parliament," 32. 
" public," 32. 
with uncalled share capital, 34. 

corporation stocks, 27. 

county council stock, 27. 

general principles as to, 8 — 12. 

government securities, 18. 

" in name or names " of trustees, 50. 

India stock, 19. 

Indian railways, 23 — 26. 

metropolitan stock, 20. 
m,ortgage, 52 — 63. 

municipal corporation stock, 27. 
personal security, 33. 
public company, 32. 
railways in United Kingdom, 21. 
Indian, 23 — 25. 
leased, 22. 
real securities, 19. 
retaining, 38 — 44. 
rule of Court, 28. 

securities guaranteed by Parliament, 19. 
statutory powers, 12 — 44. 
" such as they shall think fit," 34. 
unlimited company, 34. 
varying, 37. 
waterworks, 27. 

Ireland, investment on mortgage of land in, 59. 
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Judgment, vesting order consequent on, 109. 

Judicial Trustee, 

accounts and audit, 165 — 166. 
administration of trust by, 162 — 165. 
allowances to, 166 — 16Y. 
appointment of, 141, 160. 
appointment of official of Court as, 162. 
audit of accounts of, 165. 
Court, appointment of official of, as, 162. 

County, 172. 

exercise of powers of, 170. 

Palatine, 171. 
discontinuance of, 168. 
district registry, proceedings in, 171. 
executor or administrator appointed as, 169. 
fees payable by, 172. 
official of Court appointed as, 162. 
removal of, 167. 
remuneration of, 166 — 167. 
resignation of, 168. 
suspension of, 167. 



Land, 

definition of, in T. A. 1893... 137. 

power of Court to sanction sale of, apart from minerals, 129. 

purchase of, by trustees, 79. 

sale of, by trustees, 77—78. 

vesting orders as to, 100—106. 

Lapse of time bars action against a trustee, 4. 

Leased Railways, investment in stock of, 22. 

Leaseholds, 

power of trustees to renew, 87. 

wben trustees may invest on mortgage of, 51, 59. 

may dispense with proof of lessor's title, 51, 58. 

Legacy, action to recover, when barred, 7. 

Legal Personal Representatives. 

See Personal Representatives. 

E. K 
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Liability of trustee for improper investments, extent of, 63. 

Limitation of Actions 

against director of company, 2. 
against trustee, 1 — 7. 
wlien time begins to run, 5. 

Loan by trustee. See Investments. 

Local Loans Stock, investment in, 18, 28. 

Long Terms, investment on mortgage of, 44. 

Loss by reason of improper investment, 63. 

Lunatic Trustee, 98. 



Married Woman, 

action against trustee by, wben barred, 4. 
beneficiary, impounding interest of, 133. 
conveyance by, when bare trustee, 81. 

Metropolitan Police District, stock created by Eeceiver for, 
investment in, 21. 

Metropolitan Stock, investment in, 20. 

Minerals, power to sanction sale of, separately from land, 129. 

Money, 

power to authorize receipt of, by banker or solicitor, 82. 
sbould not be left in hands of banker or solicitor, 85. 

Mortgage, Investment on, 

contributory mortgage, 60. 

copyholds, 68. 

depreciation of security, 63. 

first mortgage only authorized, 52. 

ground rents, 62. 

Ireland, on land in, 59. 

leaseholds or long terms, 59. 

liability for excessive advance, 63 — 65. 

payment of interest will not prevent time running, 6. 

proportion of advance, 56 — 57. 

protection afforded by valuation, 51 — 56. 
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Mortgage, Investment on—continued. 
Scotland, on land in, 59. 
second mortgage, 61. 
solvency of mortgagor, 60. 
statutory power, 51 — 56. 
stock mortgages, 60. 
subject to drainage charge, 49. 
sub-mortgage, 61. 
term certain, 60. 
title, 57 — 68. 

dispensing with, lessor's, 51. 

length ol, 51, 57. 
value to be ascertained, 53. 
valuer's report, 53 — 57. 

local valuer not essential, 56. 

payment of valuer, 55. 

valuer should be employed independently of owner, 55. 

Mortgagee, 

convict becoming, efiect of, 135. 
vesting order in place of conveyance by, 

heir or devisee of heir of, 107. 

infant, 107. 

personal representative of, 107. 

Mortgagor, 

trustee not to lend on valuation made by surveyor of, 54. 
trustee to regard personal credit of, 60. 

Municipal Corporation Stock, investment in, 27. 



Name, investment in trustee's " name or nam.es," 50. 
New Trustees, 

APPOINTMENT OF, 

by the Court, 

application for, how made, 99 — 100. 
appointment, when made, 96. 
costs of, 121. 

decreasing number on, 97. 
k2 
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Hew TlCVLSteeS— continued. 
APPOINTMENT OF — continued. 
by the Court — continued. 

in place of bankrupt, 97. 
felon, 97. 
lunatic, 97. 
increasing number on, 97. 
parties, 100. 

powers of, wlien appointed, 120. 
procedure, 99 — 100. 

re-appointment of existing trustees, 96. 
separate trustees, 97. 

Settled Land Act, trustees for purposes of, 135. 
statutory power, 94. 
out of Court, 

after decree for administration, 70. 
by donee of power, 67. 

who has parted with beneficial interest, 68. 
by personal representatives, 68, 69. 
decreasing number, 73. 
disclaimer in case of, 67, 73. 
donee of power cannot appoint himself, 70. 
effect of administration order, 70. 
fitness of proposed trustee, 70. 
in place of trustee, 

desiring to be discharged, 67. 

incapable of acting, 67. 

refusing to act, 67. 

unfit to act, 67. 
increasing number on, 72. 
person to make appointment, 67. 
retiring trustee not necessary party in all cases, 68. 
separate trustees, 72, 73. 
Settled Land Act trustees, 73. 

FITNESS OF, 

when appointed by Court, 99. 

out of Court, 70. 
VESTING trust property in, 
by declaration, 75. 
by order of Court, 103—123. 
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■"Nominal" 

debentures, 48. 
stock, 27. 

ITumber of Trustees 

decreasing on appointment by Court, 97. 

out of Court, 71. 
increasing on appointment by Court, 97. 

out of Court, 72. 

Order 

made on certain allegations to be conclusive evidence, 122. 
vesting. See Vesting Order. 

Originating Summons. See Summons. 



Palatine Court, 

appHoation to, of T. A. 1893. ..134. 
appointment of judicial trustee by, 143. 

Parliamentary Stocks, investment in, 18. 

Payment into Court 

by trustee, 124. 
costs of improper, 125. 
procedure, 125 — 128. 
wben improper, 125. 

Personal Credit of mortgagor, trustee to regard, 60. 

Personal Representatives, 

appointment of new trustees by, 68, 69. 

of mortgagee, vesting order in place of conveyance by, 107. 

where none of last trustee, vesting order, 118 — 119. 

Personal Security, investment in, 33. 

Petition, 

costs of, 121. 

for appointment of new trustees, 99. 
vesting order, 105. 

Postponement of conversion of imautliorized investments, 39. 
Power of Attorney, exoneration to trustees aotitig under, 91. 

k3 
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Power of Court 

to appoint judicial trustee, 141. 
new trustee, 94 — 109. 
person to convey, 113. 
charge costs on trust estate, 121. 
exonerate from breaoh of trust in certain cases, 143. 
give judgment in absence of trustee, 128. 
impound interest of beneficiary owing to breach of trust, 

130. 
make vesting orders. See Vesting Order. 
sanction sale of land and minerals separately, 129. 

Power of Trustees, 

survivorship of, 91. 
to allow claims, 89. 

authorize receipt of money by banker or solicitor, 82. 

compound claims, 89. 

insure building, 86. 

renew leaseholds, 87. 

Preference Stock 

of railways, 21. 
waterworks, 27. 

Preferred Ordinary Stock of railways, 21. 

Premium, trustee must not invest in redeemable stocks at a, 
except as authorized by statute, 16. 

Procedure, 

appointment of new trustees, 99 — 100. 
payment into Court, 125 — 128. 
vesting orders, 105, 106, 111, 117. 

Property, meaning of, in T. A. 1893... 138. 
Proportion of advance on mortgage to value, 52. 
"Public Company," investment in shares of, 32. 

Purchase of Land by trustees, 

application to Court in case of difficulty, 80. 
general observations, 79. 
length of title, 80. 

Purchaser, order vesting land in, 104. 
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Railways, investment in stock of, 
Indian, 23 — 26. 
leased, 22. 
United Kingdom, 21. 

" Real Securities," 19. And see Mortgage. 

does not include purcliase of land or ground rents, 62. 

Reasonably, trustee acting honestly and, may be excused from 
breach of trust, 143 — 146. 

Receipts 

by trustees, 89. 

power to authorize by banker or solicitor, 82. 

Redeemable Stocks, limits imposed on investment in, 16. 

Removal 

of bankrupt or felon trustee, 97, 98. 
judicial trustee, 167. 
trustee, 95. 

Renewal of Leaseholds by trustee, 87. 

Restraint on Anticipation, removal of, where married woman 
party to a breach of trust, 133. 

Retaining 

investments, 38. 

trust property prevents tim.e running in favour of a trustee, 3. 

Retirement of Trustee 

in proceedings for administering trust, 74. 

judicial trustee, 168. 

out of Court, without appointing new trustee, 73. 

Rules of Supreme Court, 
Ord. LIVb, r. 2... 99, 105. 
r. 4...125. 
r. 4a... 106. 
Ord. LV., 38, 80, 125. 

r. 13a.. .99, 106, 110. 
S. C. Funds Eules (30), 127. 
(41), 126. 
JiTDiciAL Tetjstee Etjlbs, 160. 
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Sale by Trustee, 

jointly with, others, 77 — 79. 

lands and minerals separately, 109. 

statutory provisions, 77, 78. 

subject to depreciatory conditions, 78 — 79. 

Second Mortgage, investment in, 61. 

Security. And see Investments. 
depreciation of, 62. 
personal, 33. 

real or heritable, 19. See Mortgage. 
" such as they shall think fit," 34. 

Separate Trustees, 
appointment of, 

by the Court, 97. 
out of Court, 72. 

Settled Land Acts, 

appoiatment of new trustees for purposes of, 73, 133. 
investments by trustees under, 36. 

Shares. See Investments. 

Ship, vesting order of shares in, 117. 

Solicitor, 

employment of, 9. 

to receive purchase-money, 82. 
liability for leaving trust money with, 85, 146. 

Solvency of mortgagor, trustee to regard, 60. 

Statute of Limitations may be pleaded by a trustee, 2. 

Stock, 

definition of, 139. 

mortgage, 60. 

vesting order as to, 115 — 119. 

Sub -mortgage, investment in, 61. 
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Summons, 

for appointment of new trustees, 99 — 100. 

vesting order, 105 — 106. 
parties to, 100. 
person entitled to apply by, 119. 

Survivor of trustees may exercise powers and perform trust, 91. 



Tenant for Life, 

income payable to, from investments, 
retained by trustee, 43. 
unauthorized, 44. 
wasting, 43. 

Time within wbicb action against trustee must be brought, 5. 

Title, 

dispensing with, lessor's, 51. 

power to accept shorter, than required on open contract, 
51—58. 

Trustee, 

appointment of judicial. See Judicial Trustee. 

new. See New Trustee. 
bankrupt, 97. 
bare, 81. 
convict, 135. 

Couit may give judgment in absence of, 128. 
definition of, 1, 140. 
discharge of, 74. 
dismissal of, for misconduct, 95. 
felon, 97. 

insurance of building by, 86. 
lunatic, 97. 

may plead Statute of Limitations, 2. 
payment into Court by, 124. 
powers of. See Powers of Trustees. 
renewal of leaseholds by, 87. 
retirement of, 73. 

tendency of Court in dealing with, 11. 
whom Court wQl appoint, 99. 
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"Unauthorized Investments, beneficiary may elect to accept, 64. 

TJnborn Person, order releasing land from contingent right of, 
106. 

Uncalled Capital, investment in. company •with, 34. 

" Unfit to act," when trustee is, 67. 

Unlimited Company, investment in, 34. 



Valuation 

for mortgage, statutory provisions, 53 sqq. 
must be made by practical surveyor, 54. 

employed and paid by the trustee, 55. 

Valuer, 

advice of, on intended mortgage, 56. 

requirements of, report by, 53. 

trustee must himseK employ and pay, 55. 

Vesting Declaration, property to which applicable, 75. 

Vesting Order, 

as to Land, 
abroad, 123. 

appointing person to convey in lieu of, 113. 
consequential on judgment for sale, mortgage, or specific 

performance, 109, 110. 
constructive trusts, 104. 
contingent rights of unborn persons, 106. 
copyholds, 114. 
effect of, 112. 
in place of conveyance, 

by infant mortgagee, 107. 

heir, or devisee of heir, or personal representative of 
naortgagee, 107. 
infant lunatic, 103. 

lunatic trustee out of the jurisdiction, 103. 
where trustee 

cannot be found, 103. 

neglects to convey, 103. 

wilfully refuses to convey, 103. 
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Vesting Ovier— continued. 
as to Stock and Choses in Action, 
cliEirities, vesting orders, 122. 

evidence of facts on wldch. made to be conclusive, 122. 
forms of order, 117. 
" neglect or refusal to transfer," 118. 
procedure, 105 — 106. 



Wasting Securities, 43. 

Waterworks, investment in stock of, 27. 

"Wilful refusal" to convey or transfer, vesting order in case 
of, 103, 118. 
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